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INTRODUCTION

The fundamental issue confronting the Court is whether the proposed settlement
is adequate to prevent Microsoft from preserving and expanding its illegally maintained
monopoly of PC operating systems. The Court must determine, for example, whether the public
interest can possibly be served - in the most important government antitrust case in a
generation — by a settlement that makes no serious attempt to protect what is proven in the
record of this case to be among the most promising nascent threats to Microsoft’s illegally
maintained monopoly: Internet- or web-based products and services. By ignoring such
competitive threats to Microsoft's monopoly and focusing exclusively on middleware, the
proposed settlement fails of its essential purpose.

Contrary to the contentions of the settlement’s proponents, Internet-based threats
are not outside the record of this litigation. They were featured prominently in the liability phase
of the trial, and were recognized by this Court and the Court of Appeals as a powerful potential
threat to the Microsoft operating system monopoly. Thus, the government’s effort to justify its
failure to protect such nascent threats is wrong as a matter of law.

As an Article III court entering a judgment after a full trial on the merits and a
finding of Section 2 liability aﬂ'ﬁmed on appeal, this Court is not bound to defer to the
Department of Justice’s flawed legal position. The Court should not enter a decree that, on the
binding record of fact findings affirmed on appeal, fails to meet the most basic principles of
antitrust relief as defined by the Supreme Court. The proposed settlement fails because it would
allow Microsoft to repeat the same predatory behavior in destroying Internet-based threats to the
Windows monopoly that it u#ed to destroy middleware threats.

This glaring omission is not accidental. The very first sentence of the

government’s “explanation of the proposed final judgment” states the settlement’s goal as merely
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‘40 restore the competitive threat that middleware products posed prior to Microsoft's unlawful
conduct,” along with “eliminat(ing] Microsoft’s illegal practices™ and “prevent[ing] recurrence

of the same or similar practices.” CIS at 17. The govemment thus has abandoned any effort to

anticipate or address different “practices” having the same objective of maintaining Microsoft’s
monopoly by attacking other likely threats, such as the Internet server threat that was part of the
liability case itself. The government’s error is highlighted by the views expressed by its
co-plaintiffs, the nine “Settling States,” which stress that a remedy must “prohibit the foreseeable
means by which Microsoft might again use its monopoly power to crush future nascent
middleware threats.” (Settling States Memo at 8; emphasis added). On this record, Microsoft's
attack on the Internet server threat is not merely “foreseeable,” it is likely, because Microsoft
itself has recognized the threat (see pp. 13-14 infra) and has the incentive and ability to act
against it.!

The government claims that its limited settlement is compelled because the Court
of Appeals affirmed only the “specific theory” of monopoly maintenance in the PC operating
system market and suppression of middleware threats, while rejecting claims of “leveraging that
monopoly in order to get an unfair advantage in other markets” (such as the voice messaging and
telecornmunications ﬁewices of particular concemn t0 SBC). See Tr. Vl 9. The “leveraging”

argument is a red herring. Microsoft’s predatory attacks on nascent middleware threats caused

' The government itself admitted in the carlier remedy proceedings that in framing “appropriate

equitable relief” one “must anticipate that Microsoft, unless resirained . . . likely will continue to
perpetuate its monopoly by the same anticompetitive methods revealed at trial, although directed at
whatever new competitive threat arises.” (Gov't D.Ct. Memo at 27-28) (emphasis added). There is
absotutely nothing in the Court of Appeals decision that compels any change in this philosophical
framework governing the scope of relief. Nevertheless, in the current proceeding and in its response to
the Tunney Act commexts, the government has displayed an almost fanatical emphasis on “middleware”
as the sole focus of relief, going so far as to assert that even protecting competing non-Windows operating
systems (... the most direct victims of Microsoft's monopolization) is beyond the scope of the case. See
Response 9§ 322 (“Nor is it appropriate for the remedy to focus on competing operating systems

veadors .. ..").
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obvious collateral damage to applications software markets; for example, Microsoft threatened to
reduce the availability of non-Windows applications, such as word processing software for the
Apple operating system, as part of its campaign to extinguish rival browsers. See United States
v. Microsoft Corp., 253 F.3d 34, 72-73 (D.C. Cir. 2001) {en banc) (“Microsoft IIT”). But that
collateral impact on other markets does not convert the government’s section 2 middleware case
into a leveraging case to protect the applications market.

Similarly, when SBC and many other commenters complain that the settlement
does not address Microsoft’s ability and incentivé to maintain its operating system monopoly by
squelching newly-expanding assaults on its dominance, such as server- and Internet-based
threats, they are not making a leveraging claim. To be sure, if Microsoft is able to “extinguish™
the Internet-based threats to its operating system monopoly, it will also capture control of the
applications and devices that depend on server networks, including UMS, VolP, instant
messaging, PDASs, cellular phones and the like. But such collateral damage is simply 2 halimark
of successful monopoly maintenance, just as injury to software applications was the necessary
consequence of extinction of the middleware threat. The “Jeveraging” term of art thus has no
tesponsible application to SBC's concems and to the proposed settlement’s deficiencies.?

At the end of the day, the omission from ‘the settlement of meaningful protection
for server- and Internet-based threats or for other non-middleware assaults on Microsoft’s

monopoly, adamantly defended by the government on untenable legal grounds, alone requires

2 For obvious practical reasons, using the colloquial term “Jeveraging” to describe the effects of

Microsoft's monopoly maintenance conduct is easier in some contexts than explaining how Microsoft’s
abuse of the applications barrier to entry maintains its PC operating system monopoly. But using that
colloquial shorthand in a press interview to describe the damage caused to other markets by Microsoft’s
illegal monopoly maintenance (as government counsel chastised SBC for doing, Tr. 172-73), does not
place that criticism outside the case. Regardless of the collateral effects in adjacent markets, the
settlement must, at a minimum, prevent Microsoft from maintaining or expanding its PC monopoly by
eliminating competition emanating from such markets.

O
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rejection of the proposed settlement. In addition, the settlement fails to serve the public interest
because of other glaring omissions and ambiguities. These deficiencies are not cured by the
govermnment's interpretive explanations in the Competitive Impact Statement and in its response
to the Tunney Act comments. Indeed, Microsoft’s counsel refused to accept those interpretations
when pressed by the Court at the Tunney Act hearing, thereby leaving it open to Microsoft to |
challenge the meaning of key settlement terms in later enforcement proceedings. Moreover, the
settlement’s five-year term is palpably insufficient. The government has never provided a
meaningful rationale for a decree term that not only violates its own express policy, but is shorter
than the time period during which Microsoft used exclusionary and anticompetitive conduct to
destroy any and all threats to its monopoly as quickly as they emerged.

Finally, nothing in the Tunney Act requires this Court to cede its independent
authority and responsibility to determine whether the public interest can be satisfied by a decree
whose scope and duration are woefully inadequate t0 accomplish the purposes of relief in
Section 2 monopoly maintenance cases. As the Supreme Court has held, a “trial court is charged

with inescapable responsibility to achieve™ those requirements. United States v. United Shoe

Machinery Co., 391 U.S. 244, 250 (1968).

L THE SETTLEMENT IS PREMISED ON THE GOVERNMENT’S
FLAWED VIEW OF THE APPLICABLE LEGAL STANDARD

The government admits that its settiement of a fully-adjudicated monopolization
case must meet the “requirements of an antitrust remedy™ as established by the Supreme Court

and described by the Court of Appeals in this case:

a remedies decree in an antitrust case must seek to “unfetter a market from
anticompetitive conduct,” Ford Motor Co. [v. United States], 405 U.S.
[562,] 577 [(1972)}, to “terminate the illegal monopoly, deny to the
defendant the fruits of its statutory violation, and ensure that there remain
no practices likely to result in monopolization in the future,” United States
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v. United Shoe Mach. Corp., 391 U.S. 244, 250 . . . (1968); see also
United States v. Grinnell Corp., 384 U.S. 563, 577 . . . (1966).

(Response Y 56, quoting Microsoft [11, 253 F.3d at 103).

The government goes on, however, to ignore the plain meaning of this admonition
by focusing entirely on snippets of restrictive language, taken out of context, from various cases
(see Response 9 57). This argument culminated at the Tunney Act hearing when government
counsel read to the Court from the Court of Appeals in this case:

Absent such causation, the antitrust defendant’s unlawful behavior should

be remedied by “an injunction . . . apainst continuation of that conduct.”
[3 Areeda & Hovencamp, Antitrust Law] § 650a at 67.

(Tr. 23-24, quoting Microsoft 111, 253 F.3d at 106). From this language and related discussion in
the opinion, the government concludes that, in order to obtain injunctive relief that would reduce
Microsoft 's monopoly power, rather than merely prohibiting twelve “specific illegal acts” of
monopoly maintenance and allowing “middleware threats™ to reach the same nascent stage of
development which they had before Microsoft extinguished them, it would be required to prove
that but for the extinction of these middleware threats, Microsoft’s monopoly would have
“dissipated” (Tr. 25-26). lllustrating the point, government counsel claimed that in order “to
justify a remedy beyond an injunction of the offensive conduct,” such as a remedy limiting
Microsoft’s power to control the Intemnet, the government would have had to prove that in a “but
for” world, “Navigator and Java would have been successful programs and would have achicved
ubiquity” (Tr. 26-27) (emphasis added).

Not only is the government's reading of Microsoft ]I untenable, but its theory of
prophylactic injunctive relief, requiring proof of a “but for” world in which Netscape and Java
actually diminish Microsoft’s market power, collides with long-established Supreme Court

precedent. See United Shoe, 391 U.S. at 245, 251 (where monopolist has excluded competition,
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courts have a “duty . . . to assure the complete extirpation of the illegal monopoly™). Sucha
theory also means, contrary to law, that the most successful monopolists, which are able to kill
each nascent threat before it can leave the crib, are permanently insulated from relief that reduces
monopoly power at its source (Tr. 150-51).

A fair reading as a whole of the “Remand” section of the Court of Appeals
opinion on which the government bases its causation argument, se¢ Microsoft III, 253 F.3d at
105-07, demonstrates that the primary focus was on the remedy of divestiture, as the Court itself
observed (Tr. 28-29). Even in the three paragraphs from which government counsel quoted

extensively, divestiture is the focus. See Microsoft III, 253 F.3d at 106-07 (“particularly

remedies such as divestiture;” “it may well conclude that divestiture is not an appropriate
remedy™). From this context, it is clear that the Court of Appeals’ discussion of the necessity for
heightened proof of causation cannot be blindly applied, as the government urges, to

non-structural conduct relief.

Similarly, the Areeda treatise that the Court of Appeals quoted repeatedly in the
“Remand” portion of Microsoft I1I, and that the government heavily relied on in its oral
argument, contains a far more specific discussion of injunctions relevant to the present relief
determination than the book’s other comments which, like the Court of Appeals discussion,
generaily address divestiture remedies. In the more relevant portion, the treatise states:

When a monopolist has consummated an exclusionary act or has been
continuing an exclusionary practice, equitable relief beyond a mere
injunction against repetition of the act is generally appropriate. We must
also try to undo the various effects of that act. Further, the specific act
under challenge may be unique to the circumstances and unlikely to be
precisely “repeated.” As a result, injunctive relief must be tailored with
sufficient breadth to ensure that a certain “class” of acts, or acts of a
certain type or having a certain effect, not be repeated.

& & % ¥
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It1s . . . proper to invoke . . . the proposition that the monopolist bears the

risk of the unecrtain consequences crcated by its exclusionary acts. Thus,

at the least, equitable relief propetly goes beyond merely “undoing the

act;” the proper relief is to eradicate all the consequences of the act and

provide deterrence against repetition; and any plausible doubts should be

resolved against the monopolist
3 Arcals & Hovenkamp, Amtitrust Taw § 6530 at 102-04 (2d ed. 2002). This is Lhe missage that
states the rule this Court should follow, now that divestiture issucs are out of the case. As the
treatise states, some of Microsoft's exclusionary acts are “consummated” (e.g., the destruction of
the Netscape and Java threats): others are “continuing” {e.g., commingling of code: tailure to
disclose APls and communications protocols). Microsoft’s predatory acts against Netscape and
Java are “untikely to be precisely ‘repeated.’” Accordingly, “injunctive relief must be tilored
with sufficient breadth™ against a ““class’ of acts™ and acts “having 4 certain effect;” it must

*oaC

“eradicate all consequences;” “prevent repetition;” and “any doubts should be resolved againss™
Microsoft. Again, the proposed settlement totally fails to adhere 1o this authoriative
prescriplion.

Moreover, cven in applying the language of the Court of Appeals’ discussion to
this case. the government’s narrow interpretation is flawed. Merely quoting the appeals court’s
phrascs - “tatlorcd to fit the wrong creating the occasion for the remedy;” “an injunction against

continuation of that conduct” -- does not answer the crucial question of how to define “"the

wrong” or the “conduct” giving rise 10 the remedy. That issue is a key to the remedy

_ determination in this case, and is #n issue of law requiring no deference by the Court to any

panty.
The government has accepted Microsoft’s crabbed view that the “wrong™ or
“tonduct” tnt 1ay be remeddied ix limited exclusively o the twelve specific acts of miseonduct

that were inflictcd on specific middleware competitors and were discussed in the Court of
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Appeals opiniva. (Gov't Memo in Sup. of SRPF) at 47). A more accurate vicw consistent with
the Micrasaft 11 decision is that the unlawful “conduct™ was Microsoft's destruction of nascent
technology that threateaed 10 hreak down the applications barrier 10 entry protecting Microsoft’s
PC operating systems monapoly. In other words, the “wrong™ and the “conduct” addressed by
the Court of Appeals arc mare pruperly described generically, in terms of the theory of the
government's case, not its narrow fuctual underpinnings.

_ This mterpretation is entirely cansistent with the mandale enunciated by the Court
of Appeals and accepted by the government, that the decree here “must seek (v . . . ensure that
there remain no practices likely to resuit r'nrmo"opolizafian in the fiture.” Micruso(i 1M1,

253 F.3d at 103, quoted in Responsc Y 56 (cmphasis added). As the Supreme Cowt Luas
pointedly instructed, “the end to be served 1s |not] merely to end speeific illegal practices.” Int’l

Salt Cy. v, United States, 332 U.S. 392, 401 (1917). Rather, the “public intercst scrved by

[govertunem] vivil suits is that they effectively pry open to compctition a market that has been
closed by defendunis’ illegal resiratmis ™ 14. (emphasis added). The poverament itself
recognized the same thing two years ago:
a remedy limited to harring cepetitivn ol the precise acts in the precise
contcxts that were at issue in the [liability phase] trial could not possibly
serve the required purposes of preventing recurrence of rhe violations and
restoring competition.
(Gov'1 D.Ct. Reply Memo at 49). Yet by failing to ensure that the settlement protects the

[ntemet from Micmsoft’s predation, the government has failed 1o “ensure that there remain no

practiccs likely to result in wionupulization in the future.” Microsoft IT1, 253 F.3d at 103.

In any event, the pavernment's belated attempt to read an insurmountable and
unprecedented causation burden into the remedy deteriustion proves fur loo much. For it leads

10 the perverse and legally insupportablc result that the more successful a defeadant is at
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exclusion, the greater its immunity from injunctive relief to redress that violation. This result
follows inexorably: Praving the cxistence of the “but for” world envisioned by the

government — that is, proving that Nuvigutor or Java would have achieved “ubiquity” and
attracted more ISVs than Windows — ixvessurily becomes more and more difficult as the
predatory conduct becomey more effective, because the quicker and greater the predator’s
succcss, the shorter and morc uncestain the victim’s track record becomes.  As a result, under the
government’s theory, the monopolist that must powerfully destroys competitive threats at the
earliest possible moment will be virtually immune from any injunctive relicl that significantly
restores competition. This outeome is cven more troubling in an industry smrked by “rapid

technological advance and frequent paradigm shifts,” Microsoft 111, 253 F.3d at 79, which make

repetition of the precise conduct in the same form. directed at the samce targets highly unlikely.
In this regard, the Court chould be mindful of the government’s own assessment, namely, that the
two most promiging middleware threats to the Microsoft monopoly are dead letter:

Through its actions against Navigator and Java, Microsolt retarded, and

perhops extinguished altogether, the process by which these fhwo

mirhflewure technologies could have facilitated the introduction of

competition mio the market for Intel-compatible personal computer

operating systems. (CIS at 16-17) (emphasis added).

The law allows no such absurd result. On the contrary, “a simple pruscription
against the precise conduct {the defendant] previously pursued” is not cnough. Sgg Nat'l Suc’y
of Prof'l Eng’rs v. United States, 435 U.S. 679, 698 (1978). A tederal court has broad power
restvain acts which are of the same fype or class as unlawful acts which the court has found to
have heen committed or whose commigsion in the future unless enjoined, may fairly be
amiticipated from the defendant's conduct in the past.” Zenith Radic Corp. v. Hazeltine

Rescarch, Inc., 395 U1.S. 100, 132 (1969) (emphasis added). The highlighted language preciscly

deseribes Microsoft’s incentive and puwer to adopt the exclusionary tactics needed to Suppress

-9.




.MAR 21 2882 17:45 FR TO 5.01427600881.,1608 P.15

compctitive threats in whatever foun Lhey (ake. Based on the “unlawful acts™ that Microsoft was
found to have committed, it “may fairly be anticiputed™ that other acts of “the same type or
class™ will occur. Given developments in the compuler industry nver the past decade, such acts
are far more likely to occur in the world of scrvers and Internct interoperahility, then in the
corntext of middieware that was a main focus at trial.

The povernment has negotiated = and now defends — u decree that is based on
this fundamental misconception of the law of antitrust remedies. fronically, that position alse
disrepards that the founder and chainman of Microsoft fully recognized the potential threat to its
operating systew wonopoly that the goverﬁment NOW says it cannot prove. As cstablished by
this Comt’s fiudings, Mr. Gates “wamed . . . that Netscape was *pursuing a tulti-platform
strategy wheie they move the key API into the client 1o commoditize the underlying operating
system.” United States v. Microsoft Corp., 84 F. Supp. 2d 9, 26 at § 72 (D.D.C. 1999) (hereafter
“FOF §_"Y{emphasis added).

Because the Icgal standard applicable to the detenmination of relief is an issue of
law, the Court owes no defcrence to the government’s legu! interprefation. And because the
govemment’s agreement to the most important terins of the scttlement rests ou 4 fundamental
error of law, the government’s balancing of the pros and cons of the settlement deserve no
defetence By making this error, the povernment has effectively admittcd that it negotiated fiom
an indefeusible legal position of such extreme weakmness that the outcomc is not in the public

interest.

. INTERNET-BASED PRODUCTS AND SERVICES WERE PART
OF THIS CASE THROUGHOUT THE TRIAL AND APPEAL

The government and Microsoft have claimed repeatedly in defending the

scitlement that Intemet-related relief is far outsidc the scope of this casc. The govenuneut took

-10-
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SBC specifically to task at the Tunngy Act beaning for arguing that any decree should “constrain
Microsoft in how it can comperte in . . . other markets™ “such as telecommunications serviccs
(local, long distance und cellular), Internet access, voice messaging, instant messaging, video and
music services, c<aRnmerre, interacrive games” (Tr. 17, quoting SBC Comments at 2). The
reasan the decree does not and should not cover these areas, the government ¢laims, “is because
we arc constrained by the case that we put on and the case that we proved and the case that was
upheld by the Court of Appeals™ (Tr. 17).°

Again, the government is wiong. Its pasition is flatly canrraticted by the record,
which is replete not mercly with evidence, bux with cxpress Findings of Fact, that demonsirale
the nascent competitive threat that is posed to Microsoft’s monopoly by technologies such as
server operating systems, handheld devices. cell phoncs, television sct top boxcs and internet
services. The Findings of Fact further establish the necd for a remedy to protect these
technologies. And as this Cowrt has recognized, “the facts that were found on the liability phase
are on the record and . binding on the court™ (Tr. of Feb. 15, 2002, 11:50 am. at 28).*

Although this Court and the Court of Appeals properly held that these
technologies were not at the time of triul sufficiently advanced 1o he “reasonably

unterchangeable” substirutcs for the Windows-pawered PC, and thus were not presestly able v

: Somewhat wcousistenilly with the government's positian in apposing Internet-related relief, the

proposad settlement provides that Microsoft must disclose “Communications Protocols™ that arc used by
the Windows operating systzm 10 communicate with servers anning on Microsoft opcrating, systems (sec
CIS a1 36-40). The puvernment chaims that this provision will “protect opportunities for the development
end usc” of competing middleware by ensuriny that the non-Microsoll servers on which it uns ean
communicate (“interoperato™) sith Microsoft PC5 (CIS at 38). At the Tunncy Act hearing, Microsoft’s
counsel expressly agreed with the goverasaent’s intecpretation that the seitlement raquired Internet
Explorce 1o be treated as an npesating system product as well as middleware, so that both s
communications pratocols and its APIs would be disclosed (Tr. 153-53; 165-66; 186; Respanse §315).

) See Chriztianson v. Colt Ind. Oper. Corp.. 486 1.S. 800, 817 (1988) (“courts should be lustlic™ w
revisit prior decicions absent “extraordinary circumstances such as where the initial decision was clearly
crroneous or would work 2 manifest mjustice™). Here, of course, the findings of fact cannor possibly be
erroneous because they remain undisturbed following comprchensive appellate review.

-11-
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constrain Microsafi's power within the relevant operating systern market, there is no basis for
claiming (as the govermnent now does) that merely because they are not part ot the market
dcfinition that th;: govemmment sucressfully proved, they cannot be part of the remedy. Indeed,
the reverse i5 wuc. It was only because these technologies were in theit infancy that this Coun
and the Court of Appcals agreed they Ll no present ability to conswain Microsoft's operating

systern monopoly. Scc United Stages v. Micrusali Corp., 87 F. Supp. 2d 30, 36 (D.D.C 2000);

Microsoft IT], 253 +.3d at 52. But it is preciscly because these technologies are developing,
nascent threats that they need protection - just as Netscape and Java did - from Microsoft's
illegal and exclusionary conduct.

On the subject of competitive technologies, this Court found as a facl that ix now
“binding” in the remedy phase of the case (Tr. of Feb. 15, 2002, 11:50 a.m. at 28):

The exponential growth of the [ntemet represents an intlection point born
of compleineatary technological advances in the computer and
telccommunications industries. The rise of the Internet in tum has fucled
the growth of scrver-based compuring, middleware, and open-source
softwarc development Working together, thess nascent paradigms could
oust the C operuting system fraom Its position as the primary platform for
applications develupment and the matn Interface berween users and their
computers. Microsoft recoynizes that new paradigms could arise to
depreciate the value of selling PC iperating systems; however, the fact
that these new paradigms already exist i crubryonic or primitive form
does not prevent Microsoft from enjoying iuuopoly power today - . .. If
Microsoft exerted its power solely ta raise price, (e day when users could
turn away from Windows without incarring suhstantisl costs would stitl be
several years distant, Morcover. Microsoft could keep its prices high for a
significant period of time and sull lower them in time to uxcel the threat of
a new paradigm. Alternativcly. Micrasoft could delay the arrival of a new
paradigm on the scane by expending surplus monopoly power in ways
other than the mamtenance of high prices. (FOF Y 60) (cmphasis added).

The Court found as well that “the growth of sarver-based . . . software
development” might eventually weaken the applications barrier 10 entry because “[a]s the

bandwidth available to the avcrage user increases, ‘portal’ Weh sites, which aggregate Web
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content and provide services such as search engines, E-mail, and travel reservation systems.
could begin to host full lines of the scrver-hased, personal-productivity applications that have
begun to appear in small numbets on the Web.” FOF 9 60, 27. Tlx Court also made detailed
findings about the operations of nctwork and Web servers. FOF 19 24-76.

Based on these tindings alonc, undisturbed hy the Cout of Appeals, any remedy
unposed by this Court must include provisions that protect the “nascent panadigms™ of
“Intemer . fueled . . . server-based computing, middleware, and opcn-source software” frow
repetition of Micrusofl's illegal conduct. See FOF ¥ 60; Microsoft 111, 253 F. 3d ;1 79.
Moreover, this Conrt bes already expeessly found that unless and until these “cmbryonic”
paradigms ¢an grow intu (ull-fledged competitors, Microsoft will enjoy the economic rewards of
1ts monopoly powcr for “several years,” bilking consumers during that period (j.e., the present)
with high prices or using its monopoly power te degrade service or raise rivals’ costs. FOF { 60.
The Jaw demands that such conduct be stopped.

In addition to these “binding” Findings of Fact, the record also conlaing extensive
adwissivns by Microsoft that Windows compctes with these “emerging technolugies,” although
they are “relatively immanire now™:

Microsoli faces the constant threat of competition from cmerging

technalogies, such as operating svstems for hand-held devices and

network computers. Microsoft recognizes this threat and is responding to

it by developiuy innavarive operaring system technology. New classes of

microprocessor-bavaeld ecomputing devices -~ such as television set-top

_ boxcs, hand-held computers, wircless telephones and game consoles -- do

not run desktop operating systaans. These devices, commonly called

“information appliances,” are rapidly becuming powerful enough to

perform a widc range of computing functions and sufficiently inexpensive

0 attract significant numbers of users.

Microsoft Revised Proposed Findings 1Y 227-228 (citations omitted).

-13-
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Microsoft admim "“{t}he very real prospect of a paradigin xhift iwsrds such
non-PC devices.™ Td_ €235, It recognized that because “non-PC dovices perform functions
currently perfarmed by personal computers (such as e-mail, fntemct access, address hooks und
scheduling), these non-PC devices are increasingly important substitutes for personal compulers
and otler robust competition for the attention of ISVs.” Id. §231. Smmilarly, Microsoft admitted
*[t}he growth and significance of server-based applications,” as “the Web (and nctworks
generally) have become an increasingly impatant locus of applications.” Id. 1Y 286, 289. In
terms of ime frame specifically, Microsoft acknowledyal thist “since the conelusion of the trial”
in June 1999, “the chift to Web-bascd applications has contiuwel and achieved marked
prominence,” Id. {291, That admission, made in Scptember 1999, has only been greatly
reinforced by developments in the succeeding 2Y vcars.

Finally, Microsoft went so far as to recognize expressly that the “applicutions
barrier to eatry™ could be “destroyfed]” by the “well-documented trend toward server and
Web-based applications.” 1d. {293, The government also admitted in its proposed findings that
“web-based applications” were a “patcntial threar,” albeit one that Microsoft could “vitiatc . . .
by gaining a substantial share of browsers and then 1sing proprietary extensions.” Plaintitt’s
Proposed Revised Findings §47.2.

Thus, the concerns exptcsscd by SBC, far from beiug ousside the monopoly
maintenmnce case successfully prosecuted by the poverunent, stand at its vore. Given the
Goveruen!'s recently adopted, artificially-cabiried view of the rclief required in this case, it is
perhaps undersiandable that its counsel focused at the hearing on SBC’s concern that the
proposcd settlemcnt would nor prevent Microsoft from using its PC operuting systerm monopoly

Power to reduce consumer choice in all businesses that utilize electronic means of

-11.-
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communication (see p. L1, supga, quoting Ti 17). As SBC's counse! iater pointed out, however,
the maricets for these products and scrvices are very mmuch a pan of this case, as evidenced by
Microsoft’s current operating systcm product, Windows XP, which was released just prior to the
proposed settlement and incorporates, either by commingling ende or by bundiing, features and
services (Le., Media Player, MSN, Internct Explorer, Messenger, Houmil, Gaming Zone,
Pussport, NET) that place Microsoft squarcly in cvery single market described in SBC's
Comments (see Tr. 152-53).

DL THE SETTLEMEN1"S FIVE-YEAR TERM IS NOT IN THE
PUBLIC INTEREST

Many commenters, including SRC, shaeply criticized the proposed sewtiement
because its provisions  limited and tlawzed as they are - would only constrain Microsoft's
behavior for five years (see SBC Comments at 107-11). Particulurly in view of the Antitrust

Division’s express policy that it “should not ncgatiare any decree of less than 10 yeurs’ duration”

(Deparuncat of histice, Anritrust Division Manual. ch. [V at 54 (3d cd. 1998B); emphasis alded);
the government's admission Lhat “[t]en years is customary in antitrust cascs™ {Gov't D.CL Sumn.
Resp. at 20); and the fact -- not disputed by the government - that there has never been a decter
of less than ten years’ duration involving an adjudicated section 2 violation, one would cxpect
the government to have powerful justificativns for its position.*

1he government's Response tn the Tunney Act comments, however, reveals

uothing of the sort, and perhaps fearing to invite questivns fur which there is no good answer, the

’ The government does not dispute that, with & single exception, no conscat decree in a section 2

case since 1978 (when the Antitust Division Manual changed the prior policy of seeking unlimitcd
durstion decrees in section 2 cases) has been less than ten years {see SRC Comments at 108-110 &

n. 33). T single reported exception was the first decres obtained against Microsoft, which was emiered
without any adjudication of Liability. But if shat excepiion proves anything, it is that a deorce must be
hoth pawerful enough and long enough to prevent the kind of viokatinns committed bv Mlcrosoft even
while the first decrer: was in effect.

-15-
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government did pot cven mention the issue at the Tunney Act hearing. Instead, the
government's Responsc states the obvious: “there is no scientific way to determine the optimal
term of a consent decrec,” and the government's position “is a matter of judgment informed by
experience” (Response ¥ 411). Of coursc, ane would have thought that the directive of the

Antitrust Djvision Manual not to “negotiatc any decree of less than 10 years” represeated the

callevlive “judgment™ and “expericncc” of decades of dedicated antitrust enforcement. ‘the
goverument points to the Manus!'s opening comment that decrees generally “should be
fashioned n fit the particular facts of the casc.” (Rcsponse § 412) But if this truism, applicsble
to all aspects of auy decree, is held 1o trump the very specific direction wot o “negotiste” a
shorter a decrec, ther the Magual is virtually meaningless as a guide to principled government
action.®

The only justification suggested by the government beyond the admission thut the
wuncated duration wes “the product of ueyotiation™ is that the “market” is “conducive to rapid
chunge.”™ (Response T 411} That fact, however. would rationally justify a longer decrec, not a
shorler one, w ensure that “embryonic” competitive threats have enough time 1o develop and
flowish. Any concem about drastic chonges in competitive conditions could be allayed by
including in a ten-year decree s simplified procedure for the defedunt to seek modification or
termination. Indeedl, it is precisely because no “mcasuring stick” can predict the future with

“scientific” accuracy (Response Y 411-12), that the governing principle should he Professor

The government also cites six ¢ases in which live-year decrees were entaced {Kesponsc § 412 no.
381.382), and Microsnft cites another (Microsoft Memo in Support of SRPFI i 33-3d 0. 24). None of
them, howaver, involved scetion 2 monopolizasion claims; nor had there boen trial proceedings in any of
them, lez alone findings of foct affirmed on appeal. Rather, all of the cited cases involved gardca-varicty
scttlcments of cunvpiacy, exclusive dealing and MCrger Cascs.

-16-
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Areeda’s admonition that “any plavsible doubts should be resolved against the monopalist™ (see
pp- 6-7 supra) by requiring a ten-year decree.

Moreover, notwithstanding the ramd pace of technological change, Microsoft's
munwpoly power hus persisted for over a decade, and Microsoft has adapted its predatory tactics
tw crush new (hreats as quickly ag they appear. In addition, the exclusionary tactics adopted by
Micarofi extended at least for six years, making it clear that a decree which fails to cover at
least the same period cannot serve, much less protect, the public imterest. Microsoft’s proven
record of abusc, when coupled with the “judyment” and “experience” embodied in the Antitrust
Manus! and the burden of pronf that the Arcedy Lreatise argues should be placed upon the
monopolist in the cvent of “doubs.” makes the case fur a len-year decree overwhelming.

Lhe ditterence between five years and ten years is far more thun the usual mater
of degree. Itis a real and substantial differcncc in kind, and it destroys any public interest
rationale for the proposed settlement of this monopolization casc.

IV.  GLARING OMISSIONS AND DEFICIENCIES IN THE

PROPOSED SETTLEMEN1 ARE INMMICAL TO THE PUBLIC
INTEREST

I'he settlement’s failure to prevent Microsoft fiom reainluining ils operating
Systém monopoly by extinguishing thc threat posed by Internct-hased compuiting alone requires
rejection of the proposed settlement. Numcrous other omissians and ambipuities, however,
mike its entry inimical to the public intercst a3 well.

A. Failure to End Commingling. The proposcd scttlcment admittedly
would allow Microsofl to continue to “commingle” or bind computer code for middlcware o the
Windows operatiug syslem, although OEMs and ¢nd-users would have to be allowed to remove
th icons for Micrasoft middleware from the desktop and to feature competing products. ‘Thc

Microsoft middleware, however, would continue 1o exist in the PC's hard drive and be accessible

«-17-
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10 applications programs. (Respousc 94 227-30; SRPFJ § NLH.1). Although commingling was
expressly condemned by the Court of Appeals (Microsofi I, 253 F.3d at 64-67), and roundly
criticized by commenters (sec. ¢.g., SBC Conunenls at 43-62), the government claims that the
ability to remove middleware icons is all that is required (Responsc 19 225-35). -

The government is wrong. First, while the Court of Appeals addressed removing
the “visible means of end-user access,” its opinion went much further. k condemned Microsoft’s
conutiingling of code both beeause it imposed increased suppert costs on OEMs if they load
additional widdleware (as the setlement allows them to do) and degraded opcrating system
quslity overall. See Micrusoft ITT, 253 F.3d a1 64-67. Becausc the proposed scttlement fuils to
address these anticompetitive consequences of commingling codg, it is plainly inadequatc.
Moreover, in arguing that the shsence of a remedy for commingling i$ not a retreat from its
previous position (Response § 227), the povernment ignores the fact that one reason it had
inifially requested a structural romedy was to address this very issue. By separating Microsoft
into an operating systems company and an applications tompany, it would have structurally
euded comminghing. Thus, the terms of the initial deciee are inconsistent with the government’s
pesent position.

Finally, commingling gives Microsoft scvcral unique advantages that the
proposcd scttlement fails to eliminate: (1} Microsoft’s in-housc software developers will have
access 1o the AP'ls and other technical information long before outside progranuners, allowing
them extra time to create aml perfect software; (2) because the commingled middleware is still
physically in thc computer, even if end-user ascess is not visible, its APls remain a ubiquitons
anraction for new software applicatians und in this way contimues the applications barricr to

eniry; and (3) the increased costs to OFMs wesulting from loading additional middlewarc onto the
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PC operating system, which wen: condenned by the Court of Appeals, Microsoft 1. 253 F.3d at
64-67, remain undisturbed.

B, Scverely Limited Interoperabiity Provisions. In response to
urguments that the settlement provisions desigied o protect the “sexmless interoperability™
hetween Microsoft software programs and competing soflware are gravely flawed (sce, ¢.g.. SBC
Comnents at 62-91), the government claims that such concems “are well beyond the scope of
the case.” (Response 9324). That position is, howcver, flatly contradicls the undisturbed
tindings of this Conrt und the govemnment's own argument during the initial remedy proceeding:

Microsaft can hardly argue that client/server intcroperability issucs ure

unrclated 1o the frial. In the first place, its own expert, Dean Schmalensee,

testificd that control over the browser could enable  firm to “severely™

affcct the functionality of server applications . . . . Second, having argued

during the trial that Micrusofi lacked monopoly power in the ’

operating-systems markel because of the future potential of scrver-bascd

applications, Microsoft can hardly contend now that it should be free to

frustrate the threat to the Windows monopoly posed by such server-bascd

applications by withholding critical information neaded for those

applications to interoperatc with Windows.

Gov’t D.Ct. Reply Memo at 49 (intemal citations omifted).

A3 discussed abuve, this Court’s findings compe! relict to protect the threat that
server-based computing and hand-held devices {PDAs, celiphones, set-top boxcs) pose to the
Windows monopoly by etfectivcly funcricning as competitive alternatives to Windows PCs.
That threat, however, will be stillborn if intcroperabilily disclosures are limited — as they now
arc cven with the clarification made by the government at the Tunney Act hearing (Tr. 163-66) —
to the PC-server wnterfuce. See SBC Comments at 69, 76-78. Nor hus the government
adequately respouded to the concerns that the disclosures of APIs and communications _
protocols, as thosc terms are defined in the proposed settlement, are inadequate t3 ullow ISVs to

achieve “seamless ipteroperability.” See SBC Comments at 78-30,
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An eyually serious flaw exists in the definitions of “Microsoft Middieware™ and
“Windows Operating System Product.” which effectively give Microsoft complete control over
Whther particular software is in each category. If Microsoft uses that control W remove the
softwarc trom the catcgony, il can manipulate its digclosure obligations to anticompctitive cflect
For examplc. if Microsoft clxxises not to distribute separately or trademark Intemnct Fxploner
(“IE™), thea LE would no Jonger be “Middleware™ and thus not subject to AP] disclosiee
obligations. (SRPFJ § [ILD). Similad y. il Microsoft decided it no longer wanted to disclose
IE’s communications proiocols for interuperability with servers, it could simply decide, “in its
sole discretion,” not to distribute IC as part of the operating system. (SKPFJ 8§ (ILE and VI,U),
More disturbingly, Microsoft 1s trec to manipulate these prduct definttons at will, so that it can
discluse APIs or protocols for a particutar product at onc time but nol at unother. As a result,
ISVs and Intemet services designers will never know if a product they develop will always
acroperate properly with Windows PCs.

Microsafi’s ubility to manipulate these definitions has been demwnstrated once
apdin in recent months. In wesponse w criticism that Windows Mcdia DMayer 8.0 was inilially
offered only as a commingled prxdirct with Windows XP (thereby avoiding disclosurc of irs
APIs, even though media players are a classic example of middleware and had qualificd as such
in earljer, separately distributcd versions) (SBC Comments ar 38, 84-85), Microsoft anncunced,
for the first time, through its counsc] at the Tunney Act bearing, that “we are about to again
distributc a version separately from the operating system™ (Tr. 182). While that may make
Media Player middleware subject to Al[ disclosure, if'it is also unbundled from the operating

systen (counsel's remarke are sufticicatly ambiguous to allow for this), then its protocols would
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no longer be discloscd and music distributors using non-Microsoft servers would (if Micmsoft
switches to a proprictary protocol) be unable to resch Windows PC customers.

I sum, ncither the government nor Microsoft have, or can, categorically state flul
during the entire duration of the proposad seulement, all of the APIs, communications protocols
and other technical information ncecssary for nan-Micrusoft servers to imteroperate scamlessly
with PCs will be disclosed. As n rcsult, the uncertainty generated by actions taken “in
Micomufl's sole discretion” will discourage ISV from writing applications for competing
middleware and non-Microsoft servers.

C. Inadequate Proteetion azainst Retalistivn. The government
claimy that the sctllement’s retaliation provisions are “logically” limited to OEMs, ISVs apd
1HVs becausc these are the unly entities that Microsoft has subjccted to retaliation in the past.
(Response YT 135, 243). This explanation essentially condoncs Microsoft’s retaliation against
anyone else in the industry. Giveu Microsofi’s ability and incentive to retaliate, such actions are
surety “foreseeable means by which Micrusoft might agajn use its monopoly power to crush
ftrure nascent middleware threats.” (Settling States Memo at §).

The povernment also claims that “retaliution” peed not be defined. becansc “it
carries the clear meaning of taking advcrse actions.” (Sgz SBC Comments at 96;

Respanse §240). But because the term ~adverse action” is much broader than the word
“retaliation,” the guvernment's gloss cannot be accepted, at beast withour express agreement by
Microsoft. Tarticulaily becanse the vietim of retalintion will have the burden of proof, the
standard must be clear. The: government also claims that no ban an threats of retaliation is
needed becausc “[tThreats . . . ure empty when Miorosoft cannot follow thiough vn thern,”

(Response 17 136, 241). Thix, however, ignores the fact that thrcats of retaliation oflen have the
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same anticompetitive impact whether or not they ean be implemented. The government's
argument unrealistically axsimes that the victim will call Microsoft’s bluff an tle poussibility that
1t could prove retaliation in subsequent litigation.

D. License Royalties. The goverument takes issuc with SBC’s
criticism that licenses required wxdcr the sestlement 1o ensure interoperability should bhe
royalty-free (see SHU Commocnts at 85-RR), arguing that “disclosure of APIs in thc manner that
Microsoft typically does it (¢.g., twough MSDN snd not via a license) . . . would occur at no
vost™ (Response § 347), This argument is insuppurizhle. The Findings of Fact amply show
that, when allowed, Microsoft will manipulatc its market power (0 achieve anticompetitive ends.
Its anticomperitive behavior has included intcationally withholding APIs, protocols and other
technical information (o injure potential competitors. Merely because Micrusoft does not now
charpe a royalty is meaningless as proof that it will not do so when the sextlement aliuws it, and it
is certain that such royalties wonld sound the death knell for nascent compctition.

The government also “dues not believe that the sealed-back lability that the Coun
of Appeals upheld justifics requiring Micrusofl 1o give away its valuable intellectual property”
(Respanse ¥ 348). Conspicuously abscnt from this sratcment is any identification of how
“scaled-hack Liubility” justifies the government’s complete reversal of position.” To the contrary.
the Court of Appeuls” decision did not question. in any respect, the relevant findings that
Microsoft predatorily withiheld technical information 1o maintain its opcrating system monopoly.

E.  Ambiguities in Settlement 1I'crms. At the Tunney Act hearing, the
Court asked Microsoft in straighiforward faghion whether it agrccd with the govermnment's

¥

Lhe government’s pusition in the initial remedy proceedings was completely cohliary tu its view
today: “[f]bere is . . . no need or justification to charyx: a royalty foc access 10 the same information about
interoperation . . . thar Microsoft's own developers receive.™ (Gov't D.CL Sum. Resp. at 14),

i
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interpretations of thc scope and meauing of each provision of the proposed settlement, as sct
forth in the government’s CIS and Respanse to the Tunney Act comments (Tr. 81-¥2), As the
Court recogmzed, the question is crucial becuuse “those documents spend quite a bit of time
expiaining how the provisions operatc” (Tr. 82), and mauy of those explanations are essential to
clarify ambiguides that were strongly criticized by many Tunney Act comrents and would
olherwise compel rejection of the settlement. See Mass, Sch. of Law st Andover, Inc. v. United
Stutex, 118 F.3d 776, 783 (D.C. Cir. 1997) (proposed consent judgment shonld be ngected “if
auy uf the terms appear ambiguous™). Atter initially denying that the government’s
interpretations were binding or even probaﬁvc (Tr. 82; “'We belicve the consent judgment speaks
for itscit and has to be interpreted on its face™), Microsoft never answered the Court’s question
unequivocally in the affimmative, snd in fact disclaimed the ability to do so (ir. 83-84).

Beeause of the crilical impormnce of the proposed seitlement to the American
economy and to consumers. thc Court should require Microsoft to set forth, in writing, preciscly
where it agrees or disagrees with cach and cvery onc of the yovernment's interpretations. The
issire of whether, as the Court put it, there is a “meeting of the minds™ (Tr. 81-82), is an exacting
issue of uoniract interpretation, not some metaphysical concept to be dchated later in un
unsuccesaful confempt proceeding, as occurred in Microsoft . Yet that is exacily thx outcome
thot the artful equivacation of Microsoft's counsel presages (see 1T, 84: “There is, yon know, a
meeting of thc minds np-in-the sky sense of the word,” but differenccs cxist that “would have [u]
beanng on the court’s decision™). Absent Microsoft’s complete and unequivocal answer to this
Court's question — and even that might be ineffective 1o bind the company, see United Statcs v,

Armour & Co., 102 U.S. 6§73, 681-82 (1971) — (he Court cannot base its public interest

determination oa the govemment's interpretive shocurnents, which go far beyond the text of the
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proposed decree.  Yct without thave imerprerations, thete can be no doubt, as shown ia numerous
comments, see, e.g.. SBC Conunents at 32-107, that the decree fails the public interest test
because it i5 cither fitally ambiguous or does not, absent the intecpretations, provide esseniial
relief.
CONCILUSION

As nated at the outset, entry of the proposcd consent deccex: is a judicial act
entrusted to this Comrt by Auticle I of the Constitution. As a result, the defercnce that the Court
must afford to the government™s advocacy of the settlement is limitcd by scparation of powers.
In particular, even if the government’s pusih'on were 00t flawed by errors of law and fact (see
Puiats § and II above), the Court necd not and should not defer to the government or anyom: clxe
in performing uniquely judicial tasks, including: (1) interpreting the Court of Appeals decision;
() applying the prior factun! findings of this Cuurl 1o the remedy determination: {3) cvaluating
the factuu! and legal theories on which the trial record was developed; and (4) determnining
whether the proposed scitlernent fulfills the mandatc established by Supreme Court precedent for
complete rclief in a case of proven section 2 violations.

Based on these principies, the povernment's deference argurent gocs too far,
The problem 13 casily illustated. Assume that the proposed decree only provided (as Microsoft
argued was all that wos warranted uader the Court of Appeals’ decision {Tr. 69)) that fur five
years Microsoft would not repeat any of the twelve unlawful acts of monopoly maintenance
fouud by the Court of Appeals. Under the government’s rule of deference, the Court would he
abliged iu upprove the settlemcat cven though it knew, on the record of this case. that the remedy
did not meet rwo of the three standards for antitrust relicl extablished by the Supreme Court

such & remedy would fail to peevent the recurrence of exclusiouary conduct adapted to extinguish
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new threats to the Microsoft monopoly and would fail to “pry open to competition a2 market that

has been closed by defendants’ illegal restraints.” Int’l Salt Co., 332 U.S. at 401.

Because the Court has the Constitutional duty to ensure that any judgment it
enters meets the standards imposed by the Supreme Court, it cannot grant deference to the degree
the government asserts. That is why Judge Greene had no trouble rejecting the AT&T consent
decree as contrary to the public interest because it permitted AT&T to “discriminate against
competi[tors] in a variety of ways” in the nascent electronic publishing market. United States v,

Am. Tel. & Tel,, 552 F. Supp. 131, 181 (D.D.C. 1982), aff'd sub nom. Maryland v. Unjted

States, 460 U.S. 1001 (1983). Sce also id. at 185 (“[U]nder the Sherman Act . . . restriction
[was] necessary to permit the development of competition in that market.”) (quoting Ford Motor
Co. v. United States, 405 U.S. 562, 577-78 (1972)). And because significant deficiencies make it
impossible for the proposed decree in this case 1o meet two of the Supreme Court’s three criteria

for a proper antitrust judgment, the proposed settlement should not be approved.
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