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OPINION AND ORDER

HISTORY OF PROCEEDINGS

On July 16, 1998, BRE Communications, L.L.C., d/b/a Phone Michigan, (BRE) filed a
complaint against Ameritech Michigan, with prefiled testimony and exhibits. BRE alleged, among
other things, that Ameritech Michigan violated their interconnection agreement by imposing specia
line construction charges, in addition to tariffed nonrecurring and recurring charges, for unbundled
loops. Attempts to resolve the dispute through mediation, as provided for by Section 203a of the
Michigan Telecommunications Act (MTA), MCL 484.2203a; MSA 22.1469(203a), were unsuc-

cessful and contested case proceedings were initiated.



Pursuant to due notice, a prehearing conference was conducted on September 21, 1998 before
Administrative Law Judge James N. Rigas (ALJ). Inthe course of that prehearing conference, the
ALJ established a schedule for this case and denied the petition for leave to intervene filed by
MCImetro Access Transmission Services, Inc., and MCI Telecommunications Corporation
(collectively, MCI). On September 28, 1998, MCI filed an application for leave to appeal the ALJ s
ruling denying MCI’ s petition to intervene. On December 7, 1998, the Commission denied MCl’s
application for leave to appeal. Thus, only BRE, Ameritech Michigan, and the Commission Staff
(Staff) participated in the proceedings.

An evidentiary hearing was conducted on November 12 and 13, 1998. Nine witnesses testified
and 55 exhibits were received into evidence.> The transcript contains five volumes of testimony and
argument covering 813 pages.

On November 25 and December 11, 1998, briefs and reply briefs were submitted by BRE,
Ameritech Michigan, and the Staff, respectively.

On January 7, 1999, the ALJissued his Proposal for Decision (PFD). On January 14, 1999,
exceptions to the PFD were filed by BRE and Ameritech Michigan.? Replies to exceptions were

filed by BRE, Ameritech Michigan®, and the Staff.

! Exhibits R-12 and R-13 were not admitted.

On January 22, 1999, Ameritech Michigan submitted a corrected version of its
exceptions. Because BRE and the Staff have not objected, the Commission finds that the
corrected version of Ameritech Michigan’s exceptions should be received.

SAmeritech Michigan’s reply to exceptions was received for filing one day late. Under the
circumstances, the Commission finds that Ameritech Michigan’s reply to exceptions should be
accepted.
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FACTS

BRE and Ameritech Michigan are competing providers of basic local exchange service in
Michigan. Inlate 1996, Ameritech Michigan entered into negotiations with BRE that led to their
execution of an interconnection agreement pursuant to the federal Telecommunications Act of 1996
(FTA), 47 USC 151 et seg. The interconnection agreement, which was signed on February 3, 1997,
was approved by the Commission’s June 5, 1997 order in Case No. U-11326 and appearsin the
record as Exhibit J-11.

In June 1997, BRE commenced offering basic local exchange service in Michigan through the
acquisition of unbundled loops from Ameritech Michigan pursuant to Section 9.6.1 of the intercon-
nection agreement.* In most instances, when BRE has ordered an access line from Ameritech
Michigan, it was provided without controversy.® However, on 65 occasions that were documented
prior to the filing of the complaint, Ameritech Michigan refused to provision access lines for BRE
without imposition of special construction charges. These orders are contained in Exhibit C-21 and
arranged in table format in Exhibit C-22. While the parties focus on these 65 orders, it is uncon-
tested that Ameritech Michigan continued the practice of making special construction charge

demands subsequent to the filing of the complaint.

“Section 9.6.1 specifies that BRE may request unbundled loops from Ameritech Michigan
by submitting a valid electronic transmittal service order on Ameritech Michigan’s electronic
ordering system. Within 48 hours of Ameritech Michigan’s receipt of a service order, Ameritech
Michigan is obligated to provide BRE with a firm order commitment date by which the loop
covered by the service order will be installed.

*As of the date of hearing, BRE had between 26,000 and 27,000 access lines in Michigan.
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The 65 ordersfit into two broad categories. The first group involves the incidents wherein
BRE agreed to pay the special construction charges subject to its right under the interconnection
agreement to dispute them at alater time. This group involves a collective amount of $60,690.68 in
special construction charges accrued as of the filing of the complaint.®

The second group involves the orders that were cancelled. It is BRE's position that, as of the
date of the complaint, it had lost 15 customers having an aggregate of 85 access lines. BRE vaued
each of the access lines at $29,971, which collectively amounts to a $2.5 million loss.

The 65 orders’ may be categorized as follows:

Incidents aslisted on Exhibit C-22. | General reasonsfor additional charges.

4/67, 18, 19, 23, 30, 66 Remote switching deployed as loop
concentrator.

2,8,9, 11, 13, 17, 24, 29, 31, 32, Integrated Digital Loop Carrier with

38, 46, 51, 54, 63 no spare physical loop.

1, 3, 7,10, 36, 37, 39, 41, 45, 52, Request for conditioned high capacity
53, 62, 65 digital loop.

5, 6,12, 14, 15, 16, 20, 21, 22, 25, Lack of facilities (resolved by dead lug
26, 27, 28, 33, 34, 35, 40, 42, 43, throws, wire out of limits, etc.)

44/58, 47, 48, 49, 50, 55, 56, 57,
59, 60, 61, 64

*Apparently, BRE has refused to pay any of the special construction charges to Ameritech
Michigan.

"Because one of BRE’ s witnesses duplicated 2 of the orders and because 1 of Ameritech
Michigan’s witnesses also omitted severa orders in categorizing them, the references to the
number of orders fluctuates between 64 to 67. The Commission is persuaded that the correct
number of ordersis 65.
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POSITIONS OF THE PARTIES

BRE

To BRE, the key issue involves a determination of the circumstances under which an unbundled
loop is available under the terms of the interconnection agreement or Ameritech Michigan’s tariffs.®
BRE contends that a loop is available without imposition of a special construction charge whenever
one of Ameritech Michigan’s customers could obtain use of the loop without paying a special con-
struction charge. According to BRE, aloop is unavailable only in a new, unassigned territory where
facilities do not exist or when major facilities would have to be constructed.

Citing the Commission’s October 2, 1998 order in Case No. U-11654, another complaint by
BRE against Ameritech Michigan, BRE insists that the Commission previously addressed the issue
of the availability of unbundlied loops under the interconnection agreement and determined that a
loop is unavailable “if it islocated in an area not presently served by Ameritech Michigan, not when
an areais served, but for some reason the order requires afield dispatch.” Order, Case
No. U-11654, p. 8.

BRE insists that in al 65 instances where Ameritech Michigan requested payment of special
construction charges to provide unbundled loops, the loops must be considered to have been
available at the time each order was received. According to BRE, the mgority of the incidents
involve situations where the tasks necessary to provide the loop involved a smple field dispatch for

adead lug throw, a splice, awire out-of-limits, or other similar activity that Ameritech Michigan

8Section 9.4.2 of the interconnection agreement requires Ameritech Michigan to provision
loops and ports “where such loops and ports are available.” Under Ameritech Michigan’'s Tariff
M.P.S.C. No. 20R, Part 19, Section 2, Sheet 1, loops under tariff may be obtained by carriers
“where facilities are available.”
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routinely performs without charge to provide service to its own customers. Asfor therest, BRE
asserts that none of them are covered by Section 9.4.4 of the interconnection agreement, which
indicates that Ameritech Michigan’s provisioning of an unbundled loop through the demultiplexing
of an integrated digitized loop may be accomplished only through use of the bona fide request
(BFR) process described in the interconnection agreement. According to BRE, at no time did
Ameritech Michigan notify BRE as required by Section 9.4.4 of the interconnection agreement that
a spare physical loop was not available, which would have triggered BRE' s option of submitting a
BFR to Ameritech Michigan.

BRE also argues that digital loops are purchased out of Ameritech Michigan’stariff, which
does not provide for special construction charges. Additionally, BRE maintains that allowance of
the special construction chargesin any of the 65 incidents will result in double recovery of costs by
Ameritech Michigan because the rates approved by the Commission in the July 14, 1997 order in
Case No. U-11280 already allow Ameritech Michigan to recover the costs of providing unbundled
loops. In thisregard, BRE contends that the total service long run incremental cost (TSLRIC)
methodology embodied in the MTA specifically ignores the embedded network and focuses on long
run, forward-looking costs. Accordingly, BRE argues that it would be inappropriate to allow
Ameritech Michigan to recover any marginal costs associated with revision of its existing network
to provision individual unbundled loops.

BRE maintains that Ameritech Michigan’s practice of imposing special construction charges on
BRE in situations where Ameritech Michigan does not charge its own retail customers for similar
services constitutes unlawful discrimination under Sections 8.4 and 9.0 of the interconnection agree-
ment, Section 355 of the MTA, MCL 484.2355, MSA 22.1469 (355), and Section 251(c)(3) of the

FTA, 47 USC 251(c)(3). BRE requests that the Commission order Ameritech Michigan to cease
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and desist from imposing specia construction charges under similar circumstances in the future. It
also requests the Commission to direct that Ameritech Michigan stop the practice of including
language on its order forms that purports to require BRE to waive its rights to challenge specia
construction charges.

BRE aso contends that under Section 601 of the MTA, MCL 484.2601; MSA 22.1469(601), it
isentitled to damages for its economic losses. First, BRE requests that the Commission order
Ameritech Michigan to cancel or to refund, if paid, the special construction charges imposed on the
occasions where BRE approved the charges. Second, BRE states that in several situations the
special construction charges were so high that they resulted in the cancellation of orders, which cost
BRE atotal of 15 customers representing 85 access lines. Asserting that the average value of one
of its access lines was shown to be $29,971, BRE maintains that its economic loss totals $2,547,535
for the 85 lost access lines.® BRE aso contends that it suffered economic losses in the form of
attorney fees, consultant fees, and the costs of bringing this action before the Commission.
Accordingly, BRE asks that the Commission award it a reasonable amount for these costs. Finally,
BRE requests that the Commission impose fines under Section 601 of the MTA of not less than
$1,000 nor more than $20,000 per day for each day that Ameritech Michigan is found to have

violated the MTA.

Ameritech Michigan

Ameritech Michigan insists that the Commission should dismiss BRE's complaint in its entirety.

According to Ameritech Michigan, its provisioning of unbundled loops to BRE is fully consistent

°In the alternative, BRE suggests that the record also supports the award of economic
damages on the basis of severa lower per access line valuations.
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with the letter and the spirit of their interconnection agreement. Ameritech Michigan argues that
the interconnection agreement contemplates that it should be allowed to recover specia construc-
tion charges from BRE in the situations covered by the 65 orders at issue in this proceeding, which
represent only 1.15% of BRE' stotal unbundled loop orders.

Ameritech Michigan contends that an unbundled loop is only available within the meaning of the
interconnection agreement if al required loop components exist in a contiguous fashion and provide
a complete transmission path that can be assigned at the time that the loop request is processed. In
other words, it is Ameritech Michigan’s position that aloop is available if the required components
already exist in afully connected fashion, Ameritech Michigan describes as a connected through
(CT) facility, or if al of the required contiguous components exist and are terminated at the appro-
priate outside plant interfaces so that the components can be connected by the simple dispatch of an
Ameritech Michigan technician, the cost of which is covered by the normal line connection charge.

However, Ameritech Michigan maintains that if the loop components exist, but are not con-
tiguous, the loop is not available within the meaning of the interconnection agreement because
engineering or construction is involved, which necessitates the imposition of special construction
charges. According to Ameritech Michigan, if aCT facility is not available to assign asan
unbundled loop, Ameritech Michigan will endeavor to assemble aloop using existing, available
component parts that are contiguous. However, if one or more of the required loop components do
not exist or cannot be provisioned by a simple dispatch, pursuant to Sections 1.4 and 9.4.2 of the
interconnection agreement, aloop is not available. While Ameritech Michigan iswilling to
provision an unbundled loop by assembling noncontiguous components, it insists that the extra
engineering and construction intervention necessary to do so requires BRE to pay special construc-

tion charges.
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Ameritech Michigan maintains that six of the orders involve situations where BRE' s request for
an unbundled loop involved remote switching. In each of those incidents, Ameritech Michigan
maintains that BRE requested an unbundled loop in an area served by Ameritech Michigan's
Saginaw main wire center. According to Ameritech Michigan, it provides service to its retail
customers in that area through a remote switch deployed as aloop concentrator. In each case, there
was no spare, existing physical loop. Ameritech Michigan contends that this situation requires the
placement of a non-integrated digital loop carrier system between the remote location and the host
central office to haul the unbundled loops back to the Saginaw main central office. Ameritech
Michigan states that it quoted a charge of approximately $28,000 to accomplish the required special
construction in each instance because the orders were submitted separately. According to Ameri-
tech Michigan, had BRE bundled these six orders, Ameritech Michigan would have quoted a charge
of $28,000 for the placement of the non-integrated digital loop carrier system for the initial loop
with any additional loops costing only $100 per loop.

Ameritech Michigan contends that 15 of the orders involve situations where the integrated
digital loop carrier system had no spare physical loop available. According to Ameritech Michigan,
Section 9.4.4 of the interconnection agreement specifically governs these situations. Ameritech
Michigan states that if BRE requests an unbundled loop where the existing facility used to provide
retail service to the end-user is served by an integrated digital loop carrier and there is no spare loop
that could be used to provision the unbundled loop requested by BRE at no additional charge,
Ameritech Michigan first attempts to move the end-user’ s service off of the integrated digital loop
carrier system and to reconnect it to a non-integrated digital loop carrier system or to an existing
copper facility that connects to the main distribution frame at the central office. If no such facilities

are available, Ameritech Michigan will search for another existing Ameritech Michigan customer
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that is served by a copper loop or a non-integrated digital loop carrier facility in the same area so
that its customer can be transferred to the integrated digital loop carrier, which will free the copper
loop for the non-integrated digital loop carrier facility for use by BRE' s customers. Other potential
solutions include using a Litespan integrated digital loop carrier system to provide the requested
loop on a demultiplexed basis or to install a new, non-integrated digital loop carrier system to
provision the unbundled loop in a demultiplexed fashion, which would cost approximately $18,000
for the first unbundled loop and substantially less for each subsequent loop ordered by BRE.

According to Ameritech Michigan, 13 of the orders involved loop conditioning or requests for
conditioned digital loops. According to Ameritech Michigan, these types of 1oops are not covered
by the interconnection agreement and are provisioned in the manner described in its unbundled
network element tariff, Tariff M.P.S.C. No. 20R, Part 19, Section 2. Ameritech Michigan states
that the tariff requires the requesting carrier to pay for any special conditioning required for digital
loops.

Ameritech Michigan maintains that the remainder of the orders involve situations where special
construction charges were appropriate due to a lack of facilities. Further, Ameritech Michigan
believes that a number of these situations could have been avoided had BRE coordinated unbundled
loop orders with corresponding disconnect orders for the residential customers involved, which
would have permitted Ameritech Michigan to reuse the existing loops without the necessity of
provisioning a new loop. Indeed, Ameritech Michigan arguesthat if BRE is not required to absorb
special construction charges under these circumstances, BRE will have no incentive to coordinate
conversion requests with disconnect orders.

Ameritech Michigan also maintains that it has not discriminated against BRE. According to

Ameritech Michigan, it is not appropriate to equate the provisioning of unbundled loops to com-
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peting local exchange carriers (CLECs) with Ameritech Michigan’s service offerings to its own
retail customers. Ameritech Michigan insists that the cost recovery for retail basic local exchange
service is different from the cost recovery for provisioning of unbundled loops. Further, Ameritech
Michigan argues that the Commission recognized in Case No. U-10647 that Ameritech Michigan
must treat CLECs differently than its retail end-users, which demonstrates that a distinction exists
between the provisioning of servicesto CLECs and retail customers.

Ameritech Michigan concedes that it is required to treat BRE and all other CLECs in the same
manner that it treats itself. However, Ameritech Michigan argues that it is not required to treat
CLECs in the same manner asit treats retail customers. Ameritech Michigan contends that it is only
required to provide BRE with unbundled loops in the same manner that it provides such facilitiesto
itself for the purpose of providing retail service to end-users. According to Ameritech Michigan, it
is neither discriminatory nor unreasonable for Ameritech Michigan to recover special construction
charges under Sections 9.4.2 and 9.4.4 of the interconnection agreement for only 1.15% of BRE's
unbundled loop orders.

Ameritech Michigan also anal ogizes the situation to the essential facilities doctrine.’® Ameritech
Michigan contends that if afacility does not exit, it cannot be considered essential, and is therefore
unavailable. Moreover, Ameritech Michigan insists that nothing in the FTA or the MTA requires an
incumbent local exchange carrier (ILEC) to construct new facilities for a CLEC without compensa

tion.

ynder antitrust law, courts have recognized that when one dominant company controls a
facility deemed essentia for competition in arelevant market, the company with control over the
facility may be obligated to provide its competitors with access to that facility, if feasible, on terms
that are reasonable and nondiscriminatory. See, Olympia Equip Leasing Co v Western Union
Telegraph Co, 797 F2d 370 (7CA 1986); Berkey Photo, Inc v Eastman Kodak Co, 603 F2d 263
(2CA 1979), cert don, 444 US 1093 (1980).
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Ameritech Michigan also stresses that failure to adopt its interpretation of the interconnection
agreement constitutes rejection of the cost causer doctrine.** Ameritech Michigan asserts that BRE
should be required to bear the costs it causes in order to ensure efficient investment incentives and
correct risk assessments regarding its decision to compete in the telecommunications marketplace as
afacilities-based provider. Indeed, Ameritech Michigan contends that the cost causer doctrineis
embodied in the FTA and the MTA, which was recognized by the Staff in Case No. U-10647.

Ameritech Michigan aso contends that the special construction costs at issue are not already
included in its current rates. According to Ameritech Michigan, its TSLRIC studies assume that the
existing location of switches, facility routes, and the customer locations are fixed and that the
technology that the costs are based upon is the least cost, most efficient technology available.
Ameritech Michigan asserts that these costs reflect theoretical, broad, average, idealized perspec-
tives and do not include specia situations arising in real world Situations. Accordingly, Ameritech
Michigan maintains that when specia situations arise, special construction charges are appropriate
and necessary to capture extra costs from the cost causer.

With regard to the relief requested by BRE, Ameritech Michigan argues that the MTA does not
grant the Commission authority to award monetary damages. In the aternative, Ameritech
Michigan maintains that if BRE has the right to claim damages under Section 601 of the MTA,
Ameritech Michigan is entitled to ajury trial as provided by Article I, Section 14 of the Michigan
Congtitution of 1963. In any event, Ameritech Michigan contends that BRE’ s claim for monetary

damages is barred by the interconnection agreement. Citing Section 23.6 of the interconnection

The cost causer doctrine derives from the economic concept that society’ s resources
should be alocated to their highest value, which occurs when prices are based on the cost caused
by providing a particular service or element.
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agreement, Ameritech Michigan maintains that indirect, special, consequential, incidental, and
punitive damages, including anticipated profits or revenues and other economic losses, cannot be
recovered by BRE. Ameritech Michigan a so attacks the foundation for BRE’ s contention that it
suffered economic losses. Ameritech Michigan asserts that BRE' s witness on this issue lacked
expertise to offer an opinion on the valuation of accesslines. Ameritech Michigan further argues
that the data relied on by BRE to support its damage claim lack probative value because there are
substantial distinctions between BRE and the CLECs referenced in that data. Ameritech Michigan
also criticizes BRE's calculation of its alleged damages due to its failure to account for unrealized
costs or its obligation to mitigate damages. Finally, Ameritech Michigan contends that the

Commission may not award attorney fees under Section 601 of the MTA.

The Staff

It is the Staff’ s position that Ameritech Michigan, as an ILEC, must provide nondiscriminatory
service to CLECs of at least the same quality that it providesto itself. Citing Section 251(c)(3) of
the FTA, 47 USC 251(c)(3), the Staff argues that Ameritech Michigan is prohibited from assessing
special construction charges to BRE if, under similar circumstances, it does not assess such charges
to its own customers. Moreover, the Staff insists that the Federal Communications Commission
(FCC) hasinterpreted the FTA as requiring ILECs to provide efficient competitors with a meaning-
ful opportunity to compete. According to the Staff, Ameritech Michigan’s treatment of BRE does
not constitute a meaningful opportunity to compete.

With regard to Ameritech Michigan's special construction tariff, which was submitted as
Exhibit S-47, the Staff insists that specia construction charges are only appropriate in very unique

and highly unusual circumstances. It isthe Staff’s position that normal work that is required to
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provide service to a customer should not be subject to these charges because the costs associated
with such work are recovered in Ameritech Michigan’s monthly recurring and nonrecurring charges
for unbundled loops. Citing TSLRIC information submitted by Ameritech Michigan in Case

No. U-11280, the Staff asserts that most, if not all, of the charges being imposed on BRE as specia
construction charges are routine costs already reflected in the costs and rates approved by the
Commission. Further, in the event that some of the charges at issue are not reflected in the TSLRIC
studies filed in Case No. U-11280, the Staff maintains that they nevertheless fail to meet the condi-
tions set forth in Ameritech Michigan’s special construction tariff.

The Staff aso maintains that Ameritech Michigan's unbundled loop tariff and its interconnec-
tion agreement do not support the imposition of special construction charges. With respect to the
unbundled loop tariff, the Staff states that special construction charges are appropriate for loop con-
ditioning, but not for remote switching deployed as aloop concentrator, integrated digital loop car-
rier systems with no spare physical loop available, or lack of facilities. Further, citing Section 9.6.7
of the interconnection agreement, the Staff contends that only reasonable charges for labor may be
assessed. Accordingly, the Staff concludes that there is no authority in Ameritech Michigan’s loop
tariff or the interconnection agreement to justify the special construction charges at issue in this
proceeding.

The Staff recommends that the Commission direct Ameritech Michigan to cease and desist from
imposing special construction charges under the conditions cited in the complaint, to stop requiring

BRE to waive its rights to dispute special construction charges as a condition of provisioning loops,
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to reimburse BRE for any special construction charges it may have paid, and to pay afine of

$170,000.%

V.

PROPOSAL FOR DECISION

The ALJfirst addressed the issue of the circumstances under which aloop is available within
the meaning of the interconnection agreement and Ameritech Michigan's tariffs. Noting that avail-
ableis not specifically defined in either the interconnection agreement or Ameritech Michigan's
Tariff M.P.S.C. No. 20R, Part 19, Section 2, Sheet 1, the ALJ relied upon the Commission’s
discussion of theissue of availability in its October 2, 1998 order in Case No. U-11654, wherein the
Commission stated:
The Commission agrees with the ALJ and the Staff that aloop is unavailable, within
the meaning of that term in the interconnection agreement, if it islocated in an area
not presently served by Ameritech Michigan, not when the area is served, but for
some reason the order requires afield dispatch. Unless the order requires a bona
fide request for new or different facilities, the time for completion should be gov-
erned by the performance standards in Section 27.

Order, Case No. U-11654, p. 8.

Although acknowledging that the discussion in Case No. U-11654 concerned contract perform-
ance standards for installing unbundled loops, the ALJ found that the Commission’ s determination
was directly relevant to this proceeding, which addresses the cost of installing unbundled loops.

The ALJ next found that the conditions contained in Ameritech Michigan's specia construc-

tions tariff demonstrate that Ameritech Michigan is alowed to impose specia construction charges

2The Staff suggests that a fine of $2,000 for each of the 65 instances cited in the com-
plaint would be appropriate. In addition, the Staff recommends a $20,000 fine be imposed for
Ameritech Michigan’s violation of Section 305 of the MTA aswell as another $20,000 fine for its
violation of Section 355.
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in only very unique and highly unusual circumstances. In so doing, the ALJ agreed with BRE and
the Staff that normal work required to provide service to a customer should not be subject to special
construction charges. Further, he found that no unique or unusual circumstances were present in
this proceeding to support the imposition of special construction charges. Indeed, the ALJ con-
cluded that the construction charges at issue in this case are normal costs that properly belong in,
and are reflected in, Ameritech Michigan’ s tariffed rates.

The ALJ also agreed with BRE and the Staff that Ameritech Michigan is obligated to treat
CLECsasitstreatsitself. Accordingly, the ALJdetermined that aloop is available as an unbundlied
loop, and not subject to specia construction charges, if Ameritech Michigan can use the loop to
connect one of its customers without imposing additional costs.

The ALJ was also persuaded that loops were available within the meaning of the interconnec-
tion agreement under all of the circumstances described in the 65 incidents shown on Exhibits C-21
and C-22 because the record established that Ameritech Michigan would have provided serviceto
retail customers without imposing special construction charges.

The ALJ also agreed that the specia construction charges assessed against BRE by Ameritech
Michigan are also recovered in Ameritech Michigan’s monthly recurring and nonrecurring charges
for unbundled loops. 1n reaching this conclusion, the ALJ observed that Ameritech Michigan's
TSLRIC studies approved in Case No. U-11280 determined the cost of providing unbundled |oops
on along run, forward-looking basis. He aso noted that the TSLRIC developed for unbundled
network elements contemplated a wide range of circumstances and included all costs to prepare the
investment for the provision of service to a customer. Furthermore, he concluded that the TSLRIC
information demonstrated that most, if not al, of the special construction charges are routine types

of costs already reflected in the costs and rates approved by the Commission. Further, the ALJ
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expressed agreement with the Staff’ s position that if any of the components of the special construc-
tion costs are not aready reflected in the TSLRIC studies filed in Case No. U-11280, then Ameri-
tech Michigan’s remedy is to revise the methodology used to identify its costsin its next biennia
cost study.

Based on his findings, the ALJ concluded that Ameritech Michigan violated the interconnection
agreement and the MTA by requiring BRE to pay special construction charges. The ALJ recom-
mended that the Commission order Ameritech Michigan to cease and desist demanding special
construction charges under similar circumstances in the future. Additionally, the ALJ found that
Ameritech Michigan’s requirement that BRE waive its right to dispute the specia construction
charges as a condition of provisioning loops violated the dispute resolution provision of the inter-
connection agreement. Accordingly, he also recommended that the Commission order Ameritech
Michigan to cease and desist from requiring BRE to execute such waivers in the future.

With regard to the damages requested by BRE, the ALJ found that Section 601 of the MTA
authorizes the Commission to fashion a monetary award that would make BRE whole for any
economic losses that it may have suffered as aresult of Ameritech Michigan’s actions. While the
ALJ concluded that the record did not support BRE's claim that it suffered an economic loss with
respect to lost customers, he found that the Commission should order Ameritech Michigan to cancel
any specia construction charges that have not yet been paid and to order Ameritech Michigan to
refund any charges already paid. In addition, the ALJ recommended that the Commission award
BRE its attorney fees and costs for bringing this complaint. Finally, the ALJ recommended that the

Commission impose a fine of $170,000 as proposed by the Staff.
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V.

DISCUSSION

Availability of Loops

The key issue in this proceeding involves a determination of whether the loops requested in the
65 orders in dispute were available within the meaning of the interconnection agreement. Citing
Section 9.4.2 of the interconnection agreement, Ameritech Michigan insists that the ALJ erred in
concluding that the unbundled loops were available at the time that BRE' s orders were processed.
According to Ameritech Michigan, it is obligated under the interconnection agreement only to make
available unbundled loops that exist, not loops that must be constructed in order to function. Itis
Ameritech Michigan’s contention that, if allowed to stand, the PFD effectively eliminates the term
available from the interconnection agreement with regard to the provisioning of unbundled [oops.
Ameritech Michigan argues that acceptance of the PFD’ s interpretation means that aloop will
always be available without regard to (1) the cost of building new facilities, (2) whether the loop is
for anew facility within the area, (3) whether there is a complete transmission path, (4) whether
there are contiguous facilities, (5) whether the order involves a ssimple loop or a high speed digital
loop that might require conditioning, or (6) whether service to the area had been provided through
use of remote switching or an integrated digital loop carrier system.

Ameritech Michigan argues that the commonly understood meaning of available is that an item
is present or ready for immediate use. In the context of the interconnection agreement, Ameritech
Michigan maintains that for an unbundled loop to be considered available, the required facilities
must exist and must be spare (not in use by another customer). Ameritech Michigan insists that a

loop is available in only two scenarios. First, if the required component parts exist in afully con-

Page 18
U-11735



nected fashion so as to provide a complete transmission path that can be assigned at the time the
loop request is processed. Second, Ameritech Michigan considers aloop to be available if al the
required contiguous components exist and are terminated at appropriate outside plant interfaces so
that the components can be readily connected by a ssmple dispatch of an Ameritech Michigan
technician. Ameritech Michigan insists that these two types of loop systems are routinely assigned
on anondiscriminatory basis without regard to the identity of the requesting party and without
imposition of special construction charges.

Ameritech Michigan maintains that it was inappropriate for the ALJto rely exclusively on the
Commission’s prior interpretation of availability in Case No. U-11654. Ameritech Michigan
stresses that Case No. U-11654 involved calculation of performance intervals and had nothing to do
with pricing of unbundled loops or the imposition of specia construction charges. Moreover,
Ameritech Michigan maintains that the Commission wrongly decided Case No. U-11654. Further,
Ameritech Michigan maintains that the ALJ compounded the Commission’s misinterpretation in
Case No. U-11654 by incorrectly asserting that the same type of unbundled loops are at issue in this
proceeding. Ameritech Michigan argues that it is inappropriate to extend the holding in Case
No. U-11654 to this proceeding because the issues presented and the types of loops involved are
completely different.

Ameritech Michigan aso contends that the Commission implicitly observed in Case
No. U-11654 that some of BRE’ s orders could involve unbundled loops that are not available.
Stressing that the Commission expressly noted that no remote switching or integrated digital loop
carrier orders were at issue in Case No. U-11654, Ameritech Michigan insists that it logically
follows that aloop is not available under such circumstances and that Section 9.4.4 of the intercon-

nection agreement should be understood as allowing for the recovery of additional costs associated
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with providing such loops by other means. Finally, Ameritech Michigan maintains that the ALJ s
decision to extend the holding in Case No. U-11654 to this case will lead to further disputes
between the parties.

For these reasons, Ameritech Michigan requests that the Commission reject the ALJ s findings
that (1) loops are dways available in areas served by Ameritech Michigan, (2) the disputed assess-
ment of special charges by Ameritech Michigan violates the MTA and the interconnection agree-
ment, (3) Ameritech Michigan should be directed to cease and desist from demanding specia con-
struction charges under similar circumstances in the future, and (4) that the special construction
charges should be refunded if paid or cancelled if unpaid.

In response, BRE insists that the ALJ correctly interpreted the provisions regarding the avail-
ability of loops in the interconnection agreement and Ameritech Michigan’ s tariffs. Further, BRE
maintains that the ALJ s reliance on Case No. U-11654 is appropriate.

According to BRE, Ameritech Michigan has a ubiquitous network in place, and unless compe-
titors can access that network in a nondiscriminatory manner, they will never achieve a sufficient
foothold for competition to thrive in the local marketplace.

BRE disputes Ameritech Michigan's claim that the ALJ s interpretation of availableis too
broad. BRE argues that the ALJ s definition is not all-inclusive and does not cover new territories
or newly constructed buildings. Moreover, BRE insists that under the circumstances at issue in this
case, it is abundantly clear that Ameritech Michigan did have loops available that could have served
BRE’s customers. Indeed, BRE stresses that Ameritech Michigan actually provided service to
severa of the customers who cancelled their orders after Ameritech Michigan imposed the unlawful

specia construction charges.
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BRE contends that Ameritech Michigan’s restrictive definition of available is not supported by
the interconnection agreement, the FTA, or the MTA. Rather, BRE insists that Ameritech Michi-
gan has engaged in a semantica exercise to unilaterally rewrite the interconnection agreement in
order to thwart competition. According to BRE, Ameritech Michigan’s attack on the Commission’s
decision in Case No. U-11654 conveniently ignores the fact that Ameritech Michigan raised the
same issues about availability in that case and that the same provision of the interconnection agree-
ment, Section 9.4.2, was at issue. Accordingly, BRE maintains that the ALJ correctly decided that
the interpretation of “available’ in Case No. U-11654 controls the outcome of this proceeding.

BRE aso maintains that none of the 65 instances cited in the complaint involves any of the
criterialisted in Ameritech Michigan’s special construction tariff that trigger imposition of special
construction charges. Additionally, BRE maintains that digital loops, which are purchased out of
Ameritech Michigan’ s tariffs, are priced significantly higher to alow Ameritech Michigan to recover
the costs associated with providing digital service. For thisreason, BRE insists that specia con-
struction charges are neither necessary nor appropriate in conjunction with the provisioning of
digital loops.

The Staff agrees with BRE that Ameritech Michigan is contesting the same availability issuein
this proceeding that it failed to prevail on in Case No. U-11654. According to the Staff, the Com-
mission need not revisit the issue other than to reaffirm its previous decision as recommended by the
ALJ. The Staff maintains that Ameritech Michigan violated its tariffs 65 times over a five-month
period and engaged in discriminatory conduct in violation of the FTA and the MTA. Moreover, the
Staff insists that Ameritech Michigan’s various rationales for imposing additional charges are
flawed. Arguing that Ameritech Michigan’s TSLRIC studies approved in Case No. U-11280 reflect

all of the costs of provisioning unbundled loops on along run, forward looking basis, the Staff
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insists that the utilization of remote switching deployed as aloop concentrator is a short run
approach to costing certain installations. According to the Staff, allowing Ameritech Michigan to
establish costs and rates on along run, forward looking basis and also to collect special construction
charges determined on a short run basis necessarily involves some overlap of costs and would likely
result in adouble recovery.

Likewise, the Staff maintains that the generous utilization factors in Ameritech Michigan’'s
TSLRIC studies should provide for adequate spare facilities. Consequently, the Staff argues that
Ameritech Michigan’s reliance on the excuse that no spare facilities were available for the provision-
ing of unbundled loops served by integrated digital loop carrier systems is ssimply inconsistent with
the TSLRIC methodology. Accordingly, the Staff maintains that spare facilities are adequately
accounted for in Ameritech Michigan’s TSLRIC studies and that there should be no additional costs
associated with provisioning unbundled loops through use of integrated digital loop carrier systems.

The Staff also maintains that Ameritech Michigan’s attempts to impose additional charges for
loop conditioning were not appropriate. The Staff maintains that although Section 9.4.5 of the
interconnection agreement contemplates the payment of additional chargesin situations where BRE
orders aloop of adistance that exceeds the transmission characteristics for that loop type, the Staff

contends that BRE’ s orders do not involve this circumstance. Rather, the Staff insists that it would
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be more accurate to characterize BRE' s requests as involving loop conversion rather than loop
conditioning.*®

The Staff argues that Ameritech Michigan’s attempt to charge BRE for specia construction
charges due to the lack of facilitiesis entirely bogus. According to the Staff, Ameritech Michigan's
rates and charges for unbundled loops, which are based on its current TSLRIC studies, include al
capital costs necessary for the provision of service, including raw materials, all costs associated with
installation, and all other required activities.

The Commission is empowered by Section 204 of the MTA, MCL 484.2204;
MSA 22.1469(204), to resolve disputes between telecommunications providers unable to agree on a
matter related to a regulated telecommunications issue. In resolving the dispute between BRE and
Ameritech Michigan over interpretation of the interconnection agreement, the Commission bearsin
mind that the objectives enumerated in Section 101 of the MTA, MCL 484.2101;
MSA 22.1469(101), include the encouragement of competition and the entry of new providers. In
so doing, the Commission finds that the ALJ s interpretation of the term “available” does not
effectively eliminate Section 9.4.2 of the interconnection agreement.** Rather, the Commission
finds that Ameritech Michigan’ s interpretation of the term is unduly restrictive and inconsistent with

past Commission decisions.

A ccording to the Staff, BRE' s orders involved simple requests for unbundled digital
loops and that the charges assessed by Ameritech Michigan are associated with the cost of
converting an analog loop to adigital loop. The Staff insists that BRE should not be forced to
pay the conversion costs because (1) such costs are recovered through the higher monthly rate for
the digital loop, and (2) Ameritech Michigan is solely responsible for deciding whether BRE will
be served through a new digital loop or whether the loop will be provisioned by converting an
existing analog loop to adigital loop.

14Section 9.4.2 provides that “ Ameritech shall only be required to make available Loops
and Ports where such Loops and Ports are available.”
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Ameritech Michigan’s definition of available was derived from a dictionary and was modified
through addition of conditions associated with Ameritech Michigan’'s belief that BRE, as a cost
causer, must be held responsible for any incremental costs associated with the conversion of Ameri-
tech Michigan’'s actual network to serve BRE's customers. The Commission finds that Ameritech
Michigan’s position is flawed because its approach totally ignores the requirement in the MTA that
Ameritech Michigan’s costs are to be based on a TSLRIC methodology and are to reflect long run,
forward-looking costs. In its September 8, 1994 order in Case No. U-10620, the Commission
identified nine principles to be followed in preparing TSLRIC studies. Among other things, the
Commission directed that the increment being studied should be the entire quantity of the service
provided, not some small increase in demand (Principle No. 3), and that any function necessary to
produce a service must have an associated cost (Principle No. 4).

The record and the pleadings in this proceeding are burdened with elaborate and conflicting
assertions made by the parties concerning whether Ameritech Michigan’s TSLRIC-based costs and
rates already include none, some, or all of the costs that are covered by the additional activities that
gave rise to Ameritech Michigan’simposition of special construction charges. The ALJ specificaly
found that most, if not al, of the special construction charges at issue in this proceeding relate to
normal, routine types of costs that are already reflected in the costs and rates determined and
approved by the Commission. The Commission agrees.

Cost Principles Nos. 3 and 4 from Case No. U-10620 indicate that long run, forward looking
costs should incorporate normal, routine activities associated with the task of providing unbundled
loops. Further, the Commission finds that it is unreasonable for Ameritech Michigan to suggest that
anetwork constructed on the basis of long run, forward looking costs would not have sufficient

spare capacity to permit the provisioning of unbundled loops as normal, routine work. In any event,

Page 24
U-11735



the Commission agrees with the AL J that, to the extent that the costs associated with the work that
Ameritech Michigan insists is necessary to connect BRE' s unbundled loops are not reflected in its
TSLRIC studiesfiled in Case No. U-11280, the remedy isfor Ameritech Michigan to re-evaluate
the methodology used in its next biennial filing.

The Commission finds that Ameritech Michigan’s argument that the October 2, 1998 order in
Case No. U-11654 should not control the outcome of this proceeding is not well taken. Although
Case No. U-11654 involved a complaint by BRE against Ameritech Michigan regarding perfor-
mance standards in the interconnection agreement, both Case No. U-11654 and the present pro-
ceeding involve interpretation of the term “available’ in Section 9.4.2 of the interconnection
agreement. It isludicrous for Ameritech Michigan to suggest that the term should have two widely
different meanings in the same section of the interconnection agreement. Accordingly, the Commis-
sion finds that the ALJ cannot be faulted for applying the Commission’s determination in Case
No. U-11654 to this case to resolve the issue of availability.

For these reasons, the Commission is persuaded that Ameritech Michigan’s exceptions

regarding the issue of availability should be rejected.

Special Construction Tariff

Ameritech Michigan’'s next three exceptions relate to the ALJ s findings regarding its special

construction tariff and the nature of the work underlying the special construction charges.™

>*Ameritech Michigan maintains that there is some confusion in the record because its
tariffs do not explicitly contain a special construction tariff, but rather have a construction charges
tariff (Tariff M.P.S.C. No. 20R, Part 2, Section 5, Sheet 1) and a uniform extension tariff (Tariff
M.P.S.C. No. 20R, Part 2, Section 5, Sheets 4-6). However, the Commission is not persuaded
that any imprecision in the description of the tariffs regarding specia construction charges has any
bearing on the outcome of this proceeding.
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Ameritech Michigan maintains that its uniform extension tariff does not apply to this situation and,
to the extent that its construction charge tariff may be applicable, it was properly applied by Ameri-
tech Michigan to recover unusual investment or expenses incurred in the provisioning of loops to
BRE. According to Ameritech Michigan, this tariff provision may be applied to the 65 incidences of
specia construction because, in each case, Ameritech Michigan encountered problems that caused
unusual investment or expense associated with the provisioning of the requested unbundled loops.
Ameritech Michigan insists that this work cannot be considered normal or routine because it is not
necessary to provide service to Ameritech Michigan's own customers.

In response, BRE and the Staff maintain that Ameritech Michigan’s attempt to disavow applica
tion of its tariff involving specia construction chargesis entirely disingenuous because the record
clearly demonstrates that when queried about its authority to impose such charges, Ameritech
Michigan cited BRE to Tariff 20R, Part 2, Section 5, as shown on Exhibit C-1. Indeed, both BRE
and the Staff chastised Ameritech Michigan for its inconsistency on this issue.

The Commission is not persuaded by Ameritech Michigan’s arguments regarding its tariff
provisions. Rather, the Commission finds that the ALJ correctly determined that additional charges
should not be assessed by Ameritech Michigan for normal or routine work required to provision
loops. The Commission agrees with the ALJ s determination that the record does not establish any
unique or unusua circumstances to justify the imposition of special construction chargesin this

case. Accordingly, Ameritech Michigan’s exceptions are rejected.

Discrimination
In its next exception, Ameritech Michigan maintains that it cannot be required to treat BRE in

the same manner as it treats its own customers. Ameritech Michigan asserts that its retail customers
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and CLECs are not similarly situated. According to Ameritech Michigan, its retail customers pur-
chase basic local exchange service, which is functionally and physically different from the provision-
ing of unbundled loopsto CLECs. Further, Ameritech Michigan maintains that the rates for basic
local exchange service and unbundled loops have different components and that the opportunities
for revenue generation are different. Additionally, citing Case No. U-10647, Ameritech Michigan
maintains that the Commission previoudly recognized that CLECs should be treated differently than
Ameritech Michigan'sretail customers. Indeed, Ameritech Michigan suggests it would be unfair for
BRE to be treated as aretail end-user for some purposes, but to enjoy the advantages of being a
competing provider for other purposes, such as the acquisition of network elementsat TSLRIC-
based rates.

Ameritech Michigan also states that its provisioning of unbundled loops to BRE, including the
assessment of special construction charges, isjust, reasonable, and nondiscriminatory within the
meaning of Section 251(c)(3) of the FTA, 47 USC 251(c)(3), because Ameritech Michigan is under
no obligation to treat BRE in the same manner as it treats its own customers. Citing its use of an
automated loop assignment system and the nondiscriminatory assignment of technicians, Ameritech
Michigan insists that it treats all CLECs in the same manner as it treats itself, which isdl that is
required under the FTA. Ameritech Michigan also argues that the ALJ s finding that Ameritech
Michigan must provide loops to BRE in the same manner that it provides loops to its retail cus-
tomers renders Section 9.4.4 of the interconnection agreement completely superfluous. Ameritech
Michigan argues that it is neither discriminatory nor unreasonable for it to seek recovery for loop
conditioning, which is clearly alowed under the applicable tariff, or to recover for special construc-

tion when there is alack of facilities necessary to provision aloop.
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Moreover, Ameritech Michigan insists that BRE has been provided with a meaningful oppor-
tunity to compete. Citing BRE's growth of 22,000 access linesin its first 14 months of operation,
Ameritech Michigan argues that imposition of just and reasonable special construction charges on
only 1.15% of BRE’s orders smply does not give rise to a claim for discrimination.

Finally, Ameritech Michigan argues that when it has no available facilities to serve a new
customer, Ameritech Michigan and BRE are facing the same circumstances. Because Ameritech
Michigan would have to build new facilities to add a new customer, it argues that BRE should be
required to bear the same economic burdens and face the same economic risks. According to
Ameritech Michigan, if it isforced to pay for the construction of anew loop for a BRE customer, it,
not BRE, faces therisk of lossif the customer cancelsits service. Indeed, Ameritech Michigan
insists that adoption of the ALJ s findings would shift significant costs and risks that should be
borne by BRE to Ameritech Michigan and result in a significant competitive advantage for BRE that
was not intended by Section 251(c)(3) of the FTA.

In its response, BRE argues that it is not seeking the same status as one of Ameritech Michi-
gan’'sretail customers. Rather, BRE argues that it merely wants to ensure that when Ameritech
Michigan determines the extent to which it will assess specia construction charges for making a
loop available for sale, the fact that the loop will be sold to an Ameritech Michigan retail customer
or to an interconnecting carrier should not determine whether special construction charges are
imposed. BRE stresses that at least half of the orders under dispute involve alack of facilities under
circumstances where Ameritech Michigan routinely corrects the lack of facilities on behalf of its
own customers without charge. According to BRE, such disparate treatment is clearly illegal.

The Commission finds that Ameritech Michigan’s exception should be regjected. Ameritech

Michigan’s flawed understanding of its obligation to provide nondiscriminatory treatment of com-
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peting providersis set forth in the direct testimony of Kelly Ann Fennell, its Director of Regulatory
Policy, asfollows:
Q. Does “non-discriminatory” mean that [unbundled network elements] must be
provisioned to [BRE] in the same manner that Ameritech Michigan provisions retail

services to its end users?

A. No. “Non-discriminatory” means that Ameritech Michigan must treat [BRE] in
the same manner asit treats all CLECs.

4 Tr. 430.

Ameritech Michigan's view of nondiscrimination suggests that any type of treatment is appro-
priate so long as Ameritech Michigan applies such treatment equally to all CLECs. However, if
Ms. Fennell’ s description of nondiscriminatory treatment were to be adopted, Ameritech Michigan
would be freeto treat al CLECs in an anticompetitive manner so long as it applies such treatment
equally to al CLECs, irrespective of how it treats itself or its end-user customers. Thisis certainly
not what was envisioned by the drafters of the FTA and MTA.

Section 305(1) of the MTA, MCL 484.2305(1); MSA 22.1469(305)(1), prohibits Ameritech
Michigan from discriminating against other providers in the provision of basic local exchange
service. Further, Section 355 of the MTA, MCL 484.2355; MSA 22.1469(355), explicitly requires
Ameritech Michigan to alow other providers to purchase unbundled service offerings on a nondis-
criminatory basis. Moreover, under Section 251(c)(2)(C) of the FTA, 47 USC 251(¢)(2)(C), ILECs
are required to provide interconnection to CLECs at least equal in quality to that which the ILEC
provides to itself. In addition, Ameritech Michigan is obligated by Sections 251(c)(2)(B) and
251(c)(3) of the FTA, 47 USC 251(c)(2)(B) and 47 USC 251(c)(3), respectively, to provide inter-
connection and access to unbundled network elements on terms that are just, reasonable, and non-

discriminatory. Indeed, the FCC interpreted the provisions of the FTA inits August 19, 1996 order
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in CC Docket No. 96-98 not only to require that interconnection and unbundled network elements
be offered equally to all requesting carriers in the same manner that the ILEC provisions such
elementsto itself, but aso to require that the provision of unbundled network elements be donein a
manner that permits an efficient competitor to have a meaningful opportunity to compete. Finally,
the Commission notes that numerous provisions of the interconnection agreement obligate Ameri-
tech Michigan to deal with BRE in a nondiscriminatory manner.

In this proceeding, the event that precipitates afinding of discrimination is Ameritech Michi-
gan’s determination that under certain circumstances it can require BRE to pay specia construction
charges in connection with the provisioning of an unbundled loop when, under identical circum-
stances, it routinely foregoes the collection of such charges from its own customersto whom it is
provisioning unbundled loops. Having rejected Ameritech Michigan’s interpretation of the term
“avallable” in the interconnection agreement, the Commission finds that Ameritech Michigan has no
basis for imposing specia construction costs on BRE when, under similar circumstances it foregoes

recovery of these costs on its own behalf. Accordingly, Ameritech Michigan’'s exception is rejected.

Double Recovery

Ameritech Michigan also challenges the ALJ s determination that imposition of special
construction charges constitutes a double recovery because the same types of activities that underlie
these costs are already incorporated into Ameritech Michigan’s rates. Ameritech Michigan’'s
arguments in this regard were implicitly rgjected in the Commission’ s discussion of the availability
issue. Accordingly, further discussion of the merits of Ameritech Michigan’s exception regarding

double recovery serves no purpose.
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Waiver

Ameritech Michigan contends that the waiver issue arose because BRE initiated the practice of
authorizing special construction work and then refusing to pay for it. According to Ameritech
Michigan, had BRE paid for the work it ordered, thisissue would not have arisen.

In response, BRE maintains that Ameritech Michigan’s interpretation of this dispute is flawed.
According to BRE, the waiver language conflicts with the dispute resolution process contained in
Section 29.19 of the interconnection agreement. Further, BRE insists that its refusal to waive its
rights under Section 29.19 should not constitute an excuse for Ameritech Michigan to refuse to
provision aloop.

The Commission agrees with the ALJ that Ameritech Michigan should be ordered to cease and
desist from demanding that BRE waive its right to dispute the special construction charges as a
condition of providing loops. The parties negotiated Section 29.19 of the interconnection agree-
ment to provide for a dispute resolution process. It isimproper for Ameritech Michigan to effec-
tively amend Section 29.19 by imposing awaiver requirement as a condition for provisioning loops.

Accordingly, Ameritech Michigan’s exception should be re ected.

Attorney Fees

The ALJ recommended that the Commission order Ameritech Michigan to reimburse BRE for
its reasonable attorney fees and costs. Ameritech Michigan excepts. In so doing, Ameritech
Michigan references arguments that were previously considered and regjected by the Commission in
anumber of prior proceedings including the September 30, 1997 order in Case No. U-11229, the
December 17, 1997 order in Case No. U-11412, the March 24, 1998 order in Case No. U-11507,

the May 11, 1998 in Case No. U-11550, and the October 2, 1998 order in Case No. U-11654. In
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this case, as in the cases cited above, the Commission finds that an award of costs and attorney fees

IS appropriate.

Fines

The ALJ recommended that the Commission fine Ameritech Michigan atotal of $170,000.%° In
its exception, Ameritech Michigan maintains that the purpose of Section 601 is not to punish a
wrongdoer, but to make an innocent party whole for actual harm sustained. Because the ALJ
recommended that BRE not be awarded any amount for economic losses, Ameritech Michigan
believes that imposition of afine would be inappropriate. Additionally, Ameritech Michigan argues
that there are other factors that mitigate against the imposition of a penalty. Citing the lack of a
definition of “available” in the interconnection agreement, Ameritech Michigan maintains that the
fine recommended in the PFD should be rejected.

The Commission disagrees with Ameritech Michigan regarding the purpose of Section 601 of
the MTA. The Commission finds that the Legidature’ s intent to create a civil penalty for violation
of the MTA is clear and unmistakable from the language used in Section 601(a) and (b). Further,
the Commission finds that the amount of the fine recommended by the ALJis appropriate in light of

the violations proven in this proceeding.

Damages

BRE exceptsto the ALJ s refusal to recommend an award of damages for the violations estab-

lished by the evidence. According to BRE, Ameritech Michigan’'sillegal activities caused BRE to

*The fine consists of $2,000 fines for each of the 65 incidents, a $20,000 fine for the
violation of Section 305(1) of the MTA, and another $20,000 fine for the violation of
Section 355(1) of the MTA.
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lose 15 customers and 85 access lines. BRE contends that its original estimate of the value of the
85 lines is accurate and supports an award of $2.5 million. However, in the event that the Commis-
sion agrees with the AL J that its supporting documentation lacks probative value, BRE insists that
evidence of its actua sale price of $70 million contained in Exhibit R-17, when divided by BRE's
22,000 access lines, justifies imposition of monetary damages in the amount of $3,181.82 per access
line for each of the 85 lines lost, or atotal of $270,454.70.

In response, Ameritech Michigan maintains that BRE clearly failed to carry its burden of
proving damages as required by Section 203 of the MTA. The Commission agrees.

The Commission finds that the record does not support BRE' s assertion that the loss of 15
customers necessarily reflects the loss of 85 accesslines. Rather, the Commission finds that, at
most, BRE has established that the loss of 15 customers resulted in the loss of 16 access lines.
Moreover, the Commission is persuaded that BRE' s support for imposition of damages on a per line
basis of $29,971 is simply not credible. Further, the Commission finds that even using the sale price
to calculate a per line damage amount is too speculative because it relies on the assumption that
100% of the sales price resulted from the purchaser’s desire to obtain BRE's access lines. The
Commission finds that there is no evidence to support that assumption. Accordingly, the Commis-

sion is persuaded that BRE' s exception should be rejected.

The Commission FINDS that:

a. Jurisdiction is pursuant to 1991 PA 179, as amended, MCL 484.2101 et seq.;
MSA 22.1469(101) et seq.; 1969 PA 306, as amended, MCL 24.201 et seq.; MSA 3.560(101)
et seq.; and the Commission's Rules of Practice and Procedure, as amended, 1992 AACS,

R 460.17101 et seq.
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b. Ameritech Michigan violated the interconnection agreement and the MTA by imposing
specia construction charges against BRE as alleged in the complaint.

c. Ameritech Michigan violated the interconnection agreement by requiring BRE to waive its
rights under the interconnection agreement in order to purchase unbundled loops.

d. Ameritech Michigan should be ordered to cease and desist from imposing specia construc-
tion charges against BRE under the circumstances presented by the complaint.

e. Ameritech Michigan should be ordered to cease and desist from requiring BRE to waive its
rights under the interconnection agreement in order to purchase unbundled loops.

f.  Ameritech Michigan should be ordered to refund, if paid, or cancel, if not paid, the special
construction charges imposed on BRE.

g. Ameritech Michigan should pay the reasonable costs and attorney fees incurred by BRE in
connection with this case.

h. Ameritech Michigan should pay afine of $170,000 to the State of Michigan in connection
with this case.

i. BRE'sreguest for money damages should be denied.

THEREFORE, IT IS ORDERED that:

A. Ameritech Michigan shall cease and desist from violating the interconnection agreement and
the Michigan Telecommunication Act, 1991 PA 179, as amended, MCL 484.2101 et seq;
MSA 22.1469(101) et seq., by imposing specia construction charges against BRE Communica-

tions, L.L.C., d/b/a Phone Michigan, of the nature complained of in the complaint.
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B. Ameritech Michigan shall cease and desist from the practice of requiring BRE Communica-
tions, L.L.C., d/b/a Phone Michigan, to execute awaiver of itsrightsin violation of Section 29.19
of the interconnection agreement in order to purchase unbundled loops.

C. Ameritech Michigan shal refund, if paid, or cancel, if not paid, the amounts imposed on
BRE Communications, L.L.C., d/b/aPhone Michigan, in violation of this order.

D. Ameritech Michigan shall pay the reasonable costs, including attorney fees, incurred by BRE
Communications, L.L.C., d/b/a Phone Michigan, in connection with this case.

E. Ameritech Michigan shall pay the State of Michigan afine in the amount of $170,000 as
provided by this order.

F. Therequest for money damages made by BRE Communications, L.L.C., d/b/aPhone

Michigan, is denied.

The Commission reserves jurisdiction and may issue further orders as necessary.

Page 35
U-11735



Any party desiring to appeal this order must do so in the appropriate court within 30 days after

issuance and notice of this order, pursuant to MCL 462.26; MSA 22.45.

MICHIGAN PUBLIC SERVICE COMMISSION

/s/ John G. Strand
Chairman

(SEAL)

/s David A. Svanda
Commissioner

By its action of February 9, 1999.

/s Dorothy Wideman
Its Executive Secretary
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Any party desiring to appeal this order must do so in the appropriate court within 30 days after
issuance and notice of this order, pursuant to MCL 462.26; MSA 22.45.

MICHIGAN PUBLIC SERVICE COMMISSION

Chairman

Commissioner

By its action of February 9, 1999.

Its Executive Secretary
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In the matter of the complaint of

BRE COMMUNICATIONS, L.L.C., d/b/a
PHONE MICHIGAN, against AMERITECH
MICHIGAN for violations of the Michigan
Telecommunications Act.

Case No. U-11735

Suggested Minute:

“Adopt and issue order dated February 9, 1999 finding that Ameritech
Michigan violated its interconnection agreement with BRE Communica
tions, L.L.C., d/b/a Phone Michigan, and the Michigan Telecommunications
Act, ordering Ameritech Michigan to cease and desist from further viola-
tions, and directing Ameritech Michigan to pay fines, costs, and attorney
fees, as set forth in the order.”



