STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION
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In the matter, on the Commisson’s own motion,

to consider revisions to the procedures designed to
prohibit switching an end user of atdecommunica
tions provider to another provider without the
authorization of the end user.

Case No. U-11900

N N N N N NS

At the July 28, 1999 meeting of the Michigan Public Service Commission in Lansing, Michigan.

PRESENT: Hon. John G. Strand, Chairman
Hon. David A. Svanda, Commissioner
Hon. Robert B. Ndson, Commissioner

OPINION AND ORDER

On April 23, 1999, the Commission issued an order in Case No. U-11900 (the April 23 order)
revisng its anti-damming procedures in an effort to make them better correspond to those established by
the Federd Communications Commission (FCC). The April 23 order also addressed severad problems
that arose regarding the practica application of the Commission’s previously adopted procedures.

Severd of the partiesto Case No. U-11900 have, both in separate and joint petitions, requested that
the Commission rehear, reconsider, clarify, or stay various aspects of the April 23 order. These parties
include: the Telecommunications Resdllers Association and the Competitive Telecommunications
Association (collectively, the TRA); AT& T Communications of Michigan, Inc. (AT&T); MCI Teecom-

munications Corporation (MCI); Qwest Communications Corporation (Qwest); Sprint Communications



Company, L.P. (Sprint); Frontier Corporation; the Telecommunications Association of Michigan (TAM);
GTE Communications Corporation and GTE North Incorporated (GTE); and Ameritech Michigan.
Numerous replies to those petitions were aso submitted by the parties, concluding with those filed on
June 14, 1999 by AT& T, MCI, and Qwest.

Rule 403 of the Commission’s Rules of Practice and Procedure, 1992 AACS, R 460.17403,
provides that a petition for rehearing may be based on clams of error, newly discovered evidence, facts
or circumstances arising after the hearing, or unintended consequences resulting from compliance with the
order. A petition for rehearing is not merdly another opportunity for a party to argue a position or to
express disagreement with the Commisson’sdecison. Unless a party can show the decision to be
incorrect or improper because of errors, newly discovered evidence, or unintended consequences of the

decison, the Commission will not grant arehearing.

BACKGROUND

Following the expangon of competition in the telecommunications industry, Michigan has seen the
rgpid introduction of new services, entry of new providers, and development of new technologies. This
competition has likewise provided customers with an ever-broadening range of prices, terms, and
conditions of service from which to choose. However, it has dso given rise to unscrupulous actions by a
few service providers. One such action, which has reached epidemic proportions and caused extensve

harm and frustration to customers throughout the country, is commonly referred to as damming.*

“9amming” refersto switching one or more of an end use customer’ s telecommunications
services from one provider to another without that customer’ s permission.
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In an effort to protect Michigan's citizens from this harmful practice, the Legidature passed and the
Governor sgned into law Public Acts 259 and 260 of 1998, which amended the Michigan Telecom-
munications Act, 1991 PA 179, as previoudy amended, MCL 484.2101 et seq.; MSA 22.1469(101) et
s, (the Act). These recent amendments expresdy prohibited a telecommunications provider from
switching a customer to another service provider without that customer’ s authorization. In addition, the
amendments granted the Commission unusudly broad authority to issue orders establishing and enforcing
al procedures deemed necessary to diminate damming. Among other things, they provided the
Commission with the power to (1) impose fines of up to $50,000 per occurrence for any violations of
those procedures, (2) demand the payment of al damages necessary to make whole both the dammed
customer and the customer’ s authorized service provider, and (3) revoke the license of any provider that
falls to comply with the Commission’s directives regarding damming.

The Commission therefore issued an order on September 23, 1998 in Case No. U-11757 in which it
edtablished the initid set of anti-damming procedures to be followed by al service providers operating in
Michigan. The adoption of those procedures was timed to correspond to the effective date of Public
Acts 259 and 260. This occurred despite the recognition by dl parties that the FCC would shortly be
revising its own anti-damming procedures and that at least some of the changes eventualy adopted by the
FCC would have to be reflected in the Commission’s procedures.

On December 17, 1998, the FCC issued an order in CC Docket No. 94-129 (the FCC's Decem-
ber 17 order) broadening the scope of its anti-damming rules, imposing more stringent verification
requirements regarding customers' requests to change service providers, and establishing pendty

provisons designed to take the economic incentive out of damming. According to that order, which was
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issued pursuant to Section 258 of the federa Telecommunications Act of 1996 (FTA), 47 USC 258, the
FCC' s revised rules condtitute the minimum standards that must be adhered to by each state that adopts
its own anti-damming procedures. Moreover, Section 505(2) of the Act demands that, at least with
regard to “the verification procedures for the switching of an end user’ s telecommunications provider,”
Michigan’s procedures must comply with the FCC' sdirective. MCL 484.2505(2); MSA
22.1469(505)(2).

In response to the directive set forth in the FCC's December 17 order and the requirements imposed
by Section 505(2) of the Act, the Commission initiated an investigation in the present case on February 2,
1999, in which interested parties were invited to file proposas concerning revisons to the Commisson’s
initid anti-damming procedures that they believed were necessitated by the FCC' snew rules. The
Commission further offered the parties an opportunity to address, in the context of their proposals,
whether the Commission’s then-existing procedures should be revised to impose any of nine specific
requirements ranging from establishing a jointly-funded customer education program to dlowing a
customer to suspend its primary interexchange carrier (PIC) or local exchange carrier (LEC) protectior?
by employing the same procedure used to initiate that protection.

Following extensive review of the parties proposas and responses, the Commission adopted the
revised anti-damming procedures attached as Exhibit A to the April 23 order. It iswith regard to those

procedures that the parties currently seek rehearing, clarification, or other relief.

2PIC and LEC protection programs, which are also called PIC/LEC change protection
programs or PIC and LEC freezes, refer to arrangements in which any request to change a participating
customer’ s service provider must be preceded by receipt of proof of a customer’ s authorization to
make the change.
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DISCUSSION

The parties' requestsfor relief relate primarily to four issues: (1) whether aforma rulemaking was
required; (2) whether due process was lacking; (3) whether arecent federa court ruling regarding the
FCC' s anti-damming rules necessitates revisions to the procedures adopted in the April 23 order; and (4)
whether the Commission erred regarding its treetment of PIC and LEC protection programs. Each of

these issues is addressed below.

The Need for a Forma Rulemaking

Severd parties, including AT& T and MCI, contend that the amended procedures adopted by the
April 23 order congtitute “rules’ that can only be promulgated through strict adherence to the require-
ments set forth in the Administrative Procedures Act of 1969 (APA), MCL 24.201 et seq.; MSA
3.560(101) et seg. Asaresult, these parties assert, the Commission was statutorily obligated to (1)
forward to the Legidative Service Bureau (LSB), for publication in the Michigan Regigter, a copy of the
proposed rules together with a notice of hearing and asmall business economic impact statement, (2)
provide for published notice of hearing in at least three newspapers of generd circulation in different parts
of the ate, (3) conduct a public hearing in conformance with the dictates of the APA, (4) provide copies
of the proposed rulesto the Joint Committee on Adminidirative Rules (JCAR) and the Governor’s office,
(5) receive from the LSB approva of the proposed rules asto form, classification, arrangement, and
numbering, (6) provide JCAR with up to two months to consider the proposed rules, and (7) filein the

Office of the Secretary of State three copies of the rules dong with al necessary certificates of gpproval.
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Because it falled to accomplish al of those tasks, the parties claim, “the Commission must grant rehearing
to correct these deficiencies” AT&T s petition for rehearing, p. 18.

The Commisson does not find these arguments persuasive. Unlike many Stuationsin which the
Commisson’s actions are based on its generd regulatory authority, the Legidature expresdy provided a
means of adopting (on an expedited basis) any anti-damming procedures that the Commisson finds
necessary. Thisisreflected in the language of Public Act 260 of 1998 which, rather than merdly
authorizing the Commission to promulgate rules concerning this issue, mandated thét:

The commisson shdl issue orders to ensure that an end user of atelecommunications
provider is not switched to another provider without the end user’s ora authorization,
written confirmation, confirmation through an independent third party, or other verification
procedures subject to commission gpproval, confirming the end user’ sintent to make a
switch and that the end user has approved the specific details of the switch. The order
issued under this section shdl require that dl providers comply with the regulations
established by the federal communications commission on verification procedures for the
switching of an end user’ s telecommunications provider.

MCL 484.2505(2); MSA 22.1469(505)(2). The Legidature s decision to alow the Commission to use
ordersto address the problem of damming, rather than relying on the more cumbersome rulemaking
process, is consstent with the legidative intent to eradicate damming as quickly as possible.

The Commission therefore concludes that adopting its anti-damming procedures by order, rather than

through aforma rulemaking process, is congstent with, and required by, Section 505(2) of the Act.

Thus, it finds that these parties’ requests for rehearing should be denied.

Alleged Lack of Due Process

In addition to revisng existing procedures concerning the acceptable ways to verify acusomer’s

request to change service providers, the pendties to be imposed for making an unauthorized PIC or LEC
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change, and the procedures to follow when implementing PIC and LEC protection programs, the April 23
order discussed numerous problems regarding the practica gpplication of theinitid anti-damming
procedures adopted in Case No. U-11757. Severa of those problems surfaced following the Commis-
son’sissuance, on February 26, 1999, of show cause ordersin 13 samming complaint cases.®

For example, in some of those cases the Commission was unable to locate an agent to accept service
of the customers complaints or to accept receipt of the Commission’ s show cause orders. In others, it
determined that the service provider had aready gone bankrupt or otherwise eected to terminate its
operations. Moreover, the Commission discovered that because switchless resdllers use the carrier
identification codes (CICs) of the facilities-based interexchange carriers (1XCs) from whom they purchase
sarvice, it is often impossible to determine who the offending parties (and thus the potentia respondentsin
damming complaint cases) actudly are. The Commission aso discovered that a smilar problem can
occur when an LEC or IXC provides billing services for other carriers.

In light of those and other problems, the April 23 order added four entirely new sectionsto the
Commission’'s existing anti-damming procedures. The first, designated as Section 5 of the revised
procedures, established aregistration process under which each service provider was required to provide
(2) its business address and phone number, (2) the names of its officers and principas, (3) the name,
address, and phone number of its registered agent, (4) a satement of its financid viability, and (5)
verification that neither it nor its officers previoudy committed fraud on the public. The second, desg-
nated as Section 6, prohibited carriers from providing billing or bill collection servicesto any unregistered

sarvice provider and exposed hilling agentsto joint and severd ligbility for any damming committed by

3Those show cause orders, set forth in Cases Nos. U-11917 through U-11929, collectively
involved 259 clams by customers that their service was switched without authorization.

Page 7
U-11900



their underlying service providers. Thethird, set forth in Section 7 of those procedures, imposed joint and
severd liability upon afacilities-based I XC whenever (1) the IXC agreesto let a switchlessresdler useits
CIC and (2) that resdller provides unauthorized service to a cusomer while using that IXC's CIC.
Finally, the fourth, which comprised Section 8 of the revised procedures, required the carrier that
executes a PIC or LEC change order to notify the customer of the change in service providers with 10
days after the change takes place.

Many of the parties object to the April 23 order’ s addition of these four sections to the Commission’'s
anti-damming procedures. 1n so doing, they note that the Commisson’sinitid procedures (which were
adopted in Case No. U-11757) addressed none of the issues that were subsequently included in
Sections 5 through 8 of the revised procedures. They further note that the February 2, 1999 order in
Case No. U-11900 indicated that the Commission’ s investigation in the present case would be limited to
determining (1) if any changesto the initid procedures were necesstated by the FCC' s issuance of new
anti-damming rules and (2) whether any of the nine specified proposasidentified on page 3 of that order
should be added to those procedures. Moreover, they point out that none of the nine proposal identified
in the Commission’s February 2, 1999 order relate to these four sections. The parties therefore contend
that the Commission’s decison to adopt Sections 5 through 8 in the context of the April 23 order, without
first giving the parties notice and an opportunity to be heard with regard to those new procedures, violates
due process.

The parties further contend that had they been given the opportunity, they would have presented
more than adequate reasons for the Commission to refrain from adopting Sections 5 through 8. For

example, AT& T contendsthat in light of federd law requiring it to alow switchless resdlersto teke
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service upon the same conditions and terms as any other customer, it has no choice but to let those
redlersuseits CIC. Thus, AT&T continues, it would be patently unfair for Section 7 of the revised
procedures to impose joint and severd liability on afacilities-based IXC likeitsdf for any damming
undertaken by thoseresdlers. Similarly, TAM clams that because at least 14 of its members would likey
cease providing billing services to IXCsin order to avoid the potentid liability arisng from Section 6, that
provison would hinder competition (by forcing some smdler IXCs out of the market) and confuse
customers (by requiring them to pay as many as three separate phone bills each month). Moreover, the
TRA arguesthat dthough Section 5 states that the Commission can suspend the regidtration of any carrier
that is found to have committed “an unusudly large number” of damming violations, the phrase “unusudly
large’ isnot defined. In light of these and other unforeseen problems, the parties argue, both the
Commission and the industry could benefit from an open discussion of the merits of Sections 5 through 8.

The parties therefore assert that the Commission should grant rehearing and stay the effect of those
four provisons a least until the parties have had an opportunity to provide comments and responses
regarding those issues.

The Commission agrees, in part, with those parties’ assertions and finds that an opportunity to fully
discuss the issues addressed by Sections 5 through 8 of the revised anti-damming procedures could
prove beneficid. Specifically, it concludes that dlowing dl interested parties the opportunity to review
and comment upon those issues could help identify potentia problems and reduce the likelihood of
unintended consequences.

The Commission therefore finds thet it should stay the effect of Sections 5 through 8, treet those

provisons merely as proposed anti-damming procedures, and direct interested parties to submit
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comments regarding whether those provisons should be adopted, regjected, or revised. It further finds

that dl comments and reply comments regarding those proposd's should be filed by August 11 and 25,

1999, respectively.

Effect of Staving the FCC's Liahility Rules

Severd parties, including MCI, GTE, Sprint, and Frontier, note that the April 23 order replaced
much of the Commission’sinitid damming liability provisons with language drawn from the FCC's newly-
adopted reimbursement and investigation rules. They go on to note that those FCC rules, set forth at 47
CFR 88 64.1100(c), 64.1100(d), 64.1170, and 64.1180, subsequently have been stayed by the U.S.

Court of Appeals. See, MCI WorldComv FCC, USAppDC ___ (Docket No. 99-1125, May

18, 1999). The parties therefore assert that the Commission’ s related provisions, found at Sections 3(d),
3(e), 3.1, and 3.2 of the revised anti-damming procedures, should likewise be stayed pending resolution
of theissuesinvolving the FCC'sliability rules.

The Commission agreesin part with these assertions. Specifically, it finds that because Section 3.1
(establishing specific reimbursement procedures) and Section 3.2 (setting forth step-by-step investigation
procedures) were drawn entirely from the FCC' srules and are, for the most part, not essentia to the
operation of the Commission’s other anti-damming procedures, they should be stayed pending resolution
of the federa court proceedings. The same is true with respect to Section 3(d), which draws heavily from
the language found in 47 CFR 88 64.1100(c) and 64.1100(d).

Nevertheless, the parties’ arguments are not persuasive with regard to their request to stay Section

3(e) of the Commission’s revised procedures, which states as follows:
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In addition to any liability incurred under Section 3(d), above, by a telecommunica
tions provider that is found to have violated the verification requirements of Section 505
of the Act, the procedures set forth in Sections 1, 2, 2.1, or 3(a) above, an order issued
by the Commission under Section 505, or the provisions of Section 258(a) of the FTA,
the Commission may take further action including, but not limited to, 1 or more of the
following:

(1) Order the person to pay afine for the first offense of not less than $10,000
nor more than $20,000. For any subsequent offense, the Commission shall
order the person to pay afine of not less than $25,000 nor more than
$40,000. If the Commission finds that the second or any subsequent
offenses were knowingly made in violation of Section 505 of the Act, these
procedures, a Commission order issued under Section 505, or the provi-
sions of Section 258(a) of the FTA, the Commission shal order the person
to pay afine of not more than $50,000. Each unauthorized or unverified
change in a customer’ s telecommunications service provider or providers
shall be a separate offense under this subsection.

(2) If the person islicensed under the Act, revoke the license if the Commis-
son finds a pattern of violations of Section 505 of the Act.

(3) Issuecease and desist orders.

See, Exhibit A attached to the April 23 order, Section 3(e). The language quoted above is not taken
from ether the FTA or the FCC s anti-damming rules. Rather, it was taken (with dight modification)
from Section 3(d) of the Commisson’sinitia anti-damming procedures approved in Case No. U-11757.
Moreover, it is based entirdly on the authority granted to the Commission by Act 259 of 1998 and set
forth in Section 506(2) of the Act.

The Commission therefore finds that the liability provisons set forth in Section 3(€) of its revised anti-
damming procedures should not be stayed. Instead, the Commission concludes, the wording should
merely be revised to reflect the language initidly adopted in Case No. U-11757, which was in effect until
superseded by the revised procedures set forth in the April 23 order. The end result of these changes can

be found in Section 3 of the updated procedures, attached to this order as Exhibit A.*

“When undertaken in conjunction with the Commission’s decision to stay revised Section 3(d),
the necessary revisons include removing al mention of “ Section 258(a) of the FTA” from revised
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|ssues Regarding PIC and L EC Protection

On severa occasions over the past three years, the Commission has addressed the use of PIC and
LEC protection programs. Beginning with its August 1, 1996 order in Case No. U-11038 and
culminating with the April 23 order in the present case, the Commission has attempted to establish a
system under which those programs could be used to protect customers from damming while precluding
their use for anticompetitive purposes.

The most recent result was the system set forth in Section 4 of the Commisson’s revised anti-
damming procedures. Among other things, that system (1) requires each LEC to offer dl of its cusomers
the option of signing up for PIC and LEC protection;® (2) imposes certain restrictionson an LEC's
attempts to solicit customer participation in its PIC and LEC protection programs, (3) prohibitsan LEC
from processing a customer’ s request for PIC or LEC protection until the request isfirst verified through

use of ether aletter of agency (LOA), third party verification (TPV), or eectronic authorization; (4)

Section 3, renumbering each subsection beyond Section 3(c), and reinserting language to the effect that,
pursuant to Section 506(2) of the Act, the Commission “shal order remedies and pendties to protect
and make whole end users and other persons who have suffered damages as aresult of the violation.”
The parties should be advised that the Commission views this “make whol€’ language as granting it
authority to, among other things, (1) order unauthorized service providers to bear dl costs of switching
customers back to their authorized carriers and (2) require authorized carriers to reinstate each
dammed customer in dl premium programs in which the customer had been enrolled (as well as restore
al premiums to which the customer would have been entitled had the customer not been dammed).

*In gpplying the Commission’s revised anti-damming procedures, some LECs mistakenly
assumed that the use of theword “or” in the Commisson’s directive that “An LEC shdll offer, and a
customer may request enrollment in, aPIC or LEC protection program . . .,” granted LECs the option
of offering ether type of protection, rather than requiring them to offer both. See, Section 4(a) of the
procedures attached as Exhibit A to the April 23 order; emphasis added. However, that assumption is
incorrect. The use of the word “or” was intended only to recognize that a separate request must be
submitted by the customer and processed by the LEC for each type of service to which the customer
seeks to apply PIC or LEC protection.
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obligates the LEC to retain proof of verification of each subscriber’ s request for PIC or LEC protection
for aslong asthat protection is being provided; (5) requiresthat, following receipt of a change order for a
customer with PIC or LEC protection, the executing LEC must request and receive proof of verification
before making the change; (6) precludes an LEC from gpplying its PIC and LEC protection programsin
amanner that discriminates againgt customers taking service from carriers other than that LEC; (7) dlows
customers to suspend their PIC or LEC protection only through the use of either an LOA or athree-way
cal; and (8) requires al LECs using the Customer Account Record Exchange (CARE) systenf to
indicate, as part of their regular eectronic postings, which customer lines are enrolled in their PIC and
LEC protection programs.

MCI, Ameritech Michigan, GTE, and TAM base severd of their requests for rehearing or reconsd-
eration on issues relating to this PIC and LEC protection system. However, three of those requests
merely repeat arguments set forth in the proposa's and responses submitted earlier inthiscase. These
include arequest by MCI to impose a Sx-month moratorium on the implementation of intraLATA PIC
protection, arequest by TAM to refrain from requiring LECs to demand proof of verification following
receipt of a change order involving a customer that has PIC or LEC protection, and arequest by MCI to
expand the number of ways by which customers are adlowed to suspend their PIC or LEC protection.
Because those requests (as well astheir supporting arguments) were fully considered and addressed in the
April 23 order, the Commission finds that they must again be rejected.

In addition to the three requests discussed above, these parties raise four related issues. The first

involves aclam by Ameritech Michigan and TAM that it was improper for the Commission to require the

*The CARE system is an dectronic network over which most of Michigan's LECs exchange
information about customer accounts with other service providers.
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LECsto offer PIC and LEC protection. Specificaly, Ameritech Michigan asserts that because new state
and federd anti-damming provisons will take the profit out of damming, there is no need for ether PIC or
LEC protection. Similarly, TAM asserts that because little competition exists for basic loca exchange
sarvice in various parts of Michigan, LEC protection programs would be largely unnecessary in those
areas. These parties therefore contend that al decisions regarding whether to make PIC and LEC
protection available to their customers should be lft to the discretion of each individual LEC. Thus, they
conclude, the Commission should amend Section 4(a) of its revised anti-damming procedures to make
the provison of PIC and LEC programs optiond rather than mandatory.

Notwithstanding those parties’ assartions to the contrary, the Commission finds that requiring al
LECsto make PIC and LEC protection available to their cussomersis both necessary and proper.
Although it agrees with Ameritech Michigan that the procedures adopted in the April 23 order should
make damming a much less attractive endeavor, the Commisson is not so naive as to believe that those
procedures will immediately and completely end this unscrupulous practice. Moreover, Smply because a
customer livesin an area where competition for his or her various telecommunications services may be
less intense than in a neighboring territory does not reduce the level of harm or frudtration that would arise
from being dammed. Findly, because the FCC' s anti-damming rules merely condtitute the minimum
gtandards to which the Commission must adhere, and because making it mandatory for LECsto offer
PIC and LEC protection exceeds those standards, the Commission concludes that it should reject the
request by Ameritech Michigan and TAM to amend Section 4(a) of its revised anti-damming procedures.

The second issue concerns the requirement, set forth in Section 4(e)(3)(iii) of the Commisson’s

revised anti-damming procedures, that LECs retain records verifying a customer’ s authorization to
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implement LEC or PIC protection for aslong as that protection is provided. Ameritech Michigan
contends that, as a practica matter, thiswill result in LECs retaining those verification records indefinitely.
According to Ameritech Michigan, thisis because LECS existing record retention systems are not
“sophigticated enough to automatically delete or digpose of an individua customer’ s verification records’
when the customer’s PIC or LEC protection isremoved. Ameritech Michigan's petition, p. 20.
Moreover, it argues, little benefit will arise from that requirement. Ameritech Michigan therefore requests
that the Commission grant reconsideration of thisissue and ether abolish the document retention require-
ment or amend it to cover some “fixed caendar period, such astwo years” 1d.

The Commission again finds that Ameritech Michigan's request should be rgjected. Ameritech
Michigan has a higtory of subverting PIC protection and using it in an anticompetitive manner. This history
of improper or offengve actions, described in detall on pages 11 through 14 of the Commission’s
September 23, 1998 order in Case No. U-11757, includes such things as (1) disseminating deceptive
and mideading bill inserts soliciting customers' participation in its PIC protection program, (2) refusing to
abide by Commission-mandated procedures for suspending PIC protection, (3) using its customers
attempts to terminate their PIC protection as an opportunity to persuade them to purchase other
Ameritech Michigan services or to dissuade them from switching service providers, and (4) unilaterdly
deciding to terminate the PIC protection previoudy provided to thousands of its cusomersinstead of
abiding by Commission orders to provide that protection in a competitively neutrd manner. In light of this
pattern of abuse, the Commission remains convinced that the system of checks and baances built into the
PIC and LEC protection structure set forth in Section 4 of the revised procedures should not be

disturbed. The Commission therefore concludes that it should reject Ameritech Michigan's request to
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ether abolish or weaken the record retention requirements contained in Section 4(e)(3)(iii) of those
procedures.’

The third issue arises from TAM’ s clam that the CARE system is not currently designed to alow
LECsto pogt, on a continuous basis, alist of al customer lines that are being provided with ether PIC or
LEC protection. Before this can occur, TAM assarts, an agreement must be reached among the various
sarvice providers regarding “what fied(s) would be used and what data would be inputted into such
fidd(s).” TAM’spdtition, p. 13. It goeson to Sate that even after an agreement is reached, additiona
time would be needed for LECsto input the necessary data. Findly, TAM notes that service providers
rely on different mediafor exchanging data used by the CARE system. Specificdly, it continues, some of
the smaller LECs periodicaly mail their datato IXCs on magnetic tapes. Based on TAM' s belief that this
should not be considered an “dectronic posting” pursuant to Section 4(i) of the Commisson’srevised
procedures, it seeks modification of those procedures “to make clear that LECs which mall magnetic
tapes to provide data are not subject to Section 4(i).” Id.

The Commission findsthat TAM’ s proposals to delay implementation of Section 4(i) and to exempt
certain LECs from its provisions should both be rgected. Over three months have passed since the
Commission adopted its revised anti-damming proceduresin the April 23 order. This provided adequate
time for service providers to decide what fields to use and what data to input in order to satisfy the

provisons of this section. Moreover, those provisions specificaly apply to “any LEC that usesthe. . .

'On ardated issue, Ameritech Michigan requests permission to simply reactivate the PIC
protection that it provided to thousands of customers prior to issuance of the Commisson’'s May 11,
1998 order in Case No. U-11550. Becauseit would allow Ameritech Michigan to circumvent the
Commission's current requirements regarding the solicitation and verification of customer requests for
PIC or LEC protection, that request must be denied.
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CARE system, or asmilar eectronic data trandfer system, to exchange information with other service
providers” Exhibit A atached to the April 23 order, Section 4(i). Subsumed in thislanguage isthe
implication that if an LEC makes particular use of that system for one purposg, it can and should make
comparable use of the system for another (in this case, identifying which cusomers are enralled in its PIC
or LEC protection programs). Thus, LECs that use magnetic tapes to exchange data with 1XCs should
not be exempt from the requirements of Section 4(i). Ingtead, the Commission concludes, they should
include on those tapes dl information necessary to identify which customers have PIC or LEC protection
at the time that the tape is created and distributed.

The fourth and find issue concerning PIC and LEC protection involves requests by GTE and
Ameritech Michigan to stay or defer the effective dete of the revised anti-damming provisons dedling with
PIC and LEC protection. According to GTE, delaying the effective date until at least June 28, 1999 is
necessary to alow adequate time to devel op processes and procedures for use by its customer service
representatives when dealing with requests for LEC protection. Asfor Ameritech Michigan, it contends
that it will take until at least September 1999 and mid 2000, respectively, to develop the systems
necessary to provide PIC and LEC protection in amanner that satisfies all state and federd requirements.

The Commission finds that it should regject these requests. Because June 28, 1999 has dready
passed, GTE s argument ismoot. Moreover, none of the parties-—-including Ameritech Michigan and
GTE--offers specific examples of what tasks must be completed before they can implement PIC and
LEC protection, how long it will take them to complete each task, or how their resulting PIC and LEC
protection programs will differ (if a dl) from previoudy established PIC protection programs. For these

reasons, the Commission concludes that each LEC operating in Michigan must immediately begin offering
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PIC and LEC protection to dl customers who request it. Any LEC that fails to do so within 20 days of

this order’ sissuanceis subject to fines and other pendties as authorized by the Act.

Miscdlaneous | ssues

In addition to the requests addressed above, three parties seek rehearing, reconsideration, or
clarification regarding the use of three-way calls as a means of verifying a cusomer’s request to change
service providers. Specificdly, Ameritech Michigan, GTE, and TAM argue that by including three-way
cdlswithin the list of authorized verification methods, Michigan’s anti-damming procedures conflict with
those adopted by the FCC. They go on to assert that, compared to other verification methods, three-
way cdls are overly susceptible to fraud or trickery. These parties therefore contend that the Commission
should rehear or reconsder thisissue for the purpose of striking Section 1(d) of its anti-damming proced-
ures. Inthe dternative, TAM asks the Commission to dlarify Section 1(d) by specificaly stating that
athough three-way cals may be used to verify arequest to change a customer’s intrastate telecommuni-
cations service, they do not conditute a valid means for verifying changes in interstate service.

The Commission concludes that it should reject the request to strike Section 1(d). It reachesthis
conclusion for three reasons.

Fird, the decison to alow the use of three-way calls as ameans of verifying customer change orders
is not of recent vintage. Rather, the Commission’s August 1, 1996 order in Case No. U-11038, its May
11, 1998 order in Case No. U-11550, and its September 23, 1998 order in Case No. U-11757 dl
authorized the use of three-way cdls. Thelast of those three orders went so far as to include within the
Commission’sinitiad set of anti-damming procedures language nearly identica to that found in Section

1(d) of the revised procedures. Moreover, after addressing the issue at length, the April 23 order
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likewise rgected requests by a number of LECs to exclude three-way cdls from the list of acceptable
verification options. See, April 23 order, pp. 5-7. Asaresult, the current rehearing request concerning
Section 1(d) congtitutes nothing more than an invitation to needlesdly rditigete a well-settled issue.

Second, these parties are incorrect in asserting that the Commission’s dlowance for three-way cals
conflicts with the FCC' s anti-damming rules. The FCC has specificdly sad that dthough a sate must
accept the three verification procedures set forth in the revised federd anti-damming rules (namely, LOA,
electronic authorization, and TPV), the state “may accept additiona verification procedures for changes to
intragtate service if such state concludes that such action is necessary based onitslocd experiences” The
FCC' s December 17 order, p. 55. Moreover, as noted on page 5 of the April 23 order, numerous
markets throughout the state remain closed to true competition due, in large part, to anticompetitive
actions by Michigan’sincumbent LECs. Because thislack of full and fair competition justifies providing
an additional means of verifying change orders, the use of three-way calls for this purpose does not
conflict with the FCC'srules.

Third, the Commission does not find persuasive clams to the effect that three-way cdls are less
reliable than other verification options. These cdlsinvolve adirect contact between the customer and the
LEC. Asareallt, the LEC (through its agent involved in the three-way call) isin agood postion to verify
the customer’ sidentity and to ensure that the customer affirmatively states a desire to change service
providers.

The Commission therefore concludes that al requests to rehear or recondder this issue should be
rgected. Nevertheless, the Commission findsthat it should grant TAM’ s request for clarification. As

noted in the April 23 order, “dl verification methodol ogies beyond the three specificaly adopted by the
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FCC. .. goply only to loca and intrastate telecommunications service, and not to interstate service.”
April 23 order, p. 7, n. 4. Asaresult, Section 1(d) applies solely to requests to change a customer’s
intrastate service.

Y et another request for rehearing was submitted by Ameritech Michigan. Thisrequest involvesthe
Commission’s conclusion that it might be wise to creste an independent third-party administrator to verify
and process dl change orders submitted on behdf of customersin Michigan. Ameritech Michigan argues,
among other things, that rehearing is warranted because the parties have been given no opportunity to
comment on thisissue.

The Commission finds Ameritech Michigan's argument to be misplaced. The April 23 order
provides ample opportunity to receive input regarding implementation of athird-party administrator.
Specificdly, it dates that during the 12 months following that order’ s issuance, the Commission Staff and
al interested parties should “enter into intensive discussions regarding the precise scope of activities,
method of implementation, and means of funding an independent third-party administrator system.”® April
23 order, p. 29. The order further statesthat “if insufficient progressis being made as aresult of the
parties discussions,” the Commisson will initiate a contested case proceeding in which the parties may
address (and the Commission will resolve) al remaining issues. 1d. The Commission therefore concludes

that this request for rehearing should be rgjected.

8The Commission recognizes that Ameritech Michigan or other parties may seek to raise, as
part of these discussions, the possibility that a third-party administrator system should not be
edtablished. The Commission remains convinced that the best way to avoid conflicts of interest and to
ensure that customer change orders are processed in an accurate and neutral manner is through the use
of athird-party administrator. Thus, athough it will permit the parties to address that issue, the
Commission continues to expect the great mgority of the discussons to focus on technical issues
concerning the system'’ s day-to-day operation.
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Findly, the Commission's February 2, 1999 order in Case No. U-11757 includes a misstatement.
Specificdly, the Commission noted in that order that because damming complaints generdly involve smdl
sums of money and because Section 203a of the Act mandates mediation of al disputes concerning
$1,000 or less, mogt parties could avoid litigating forma complaints regarding damming. See, February
2, 1999 order in Case No. U-11757, pp. 4-5. However, the Commission’s statement overlooked the
fact that the minimum fine required by Section 3 of its anti-damming proceduresis $10,000. Asaresult,
every damming complaint involves a dispute in excess of $1,000.

The Commission therefore finds thet, to eiminate any confusion, interested parties should be placed
on notice that mediation is not mandatory for damming complaints. Instead, the correct gpplication of
Section 203ato adamming complaint results in astuation in which mediation is solely “ at the option of

the complanant.” See, MCL 484.2203a; MSA 22.1469(2034).

The Commisson FINDS that:

a. Jurigdiction is pursuant to 1991 PA 179, as amended, MCL 484.2101 et seq.;
MSA 22.1469(101) et seg.; the Communications Act of 1934, as amended by the Telecommunications
Act of 1996, 47 USC 151 et seq.; 1969 PA 306, as amended, MCL 24.201 et seq.; MSA 3.560(101)
et seg.; and the Commission's Rules of Practice and Procedure, as amended, 1992 AACS, R 460.17101
et seq.

b. The petitions to rehear, reconsider, clarify, and stay the April 23 order should be granted in part
and denied in part.

c. Application of Sections 5 through 8 of the revised anti-damming procedures adopted by the April

23 order should be stayed.
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d. Interested parties should file with the Commission, by August 11 and 25, 1999, respectively,
comments and reply comments regarding whether the procedures contained in Sections 5 through 8
should be rgected, revised, or retained as written.

e. Sections 3.1 and 3.2 of Michigan’s anti-damming procedures should be stayed, and Section 3
should be revised and applied as described in this order, pending resolution by the U.S. Court of Appedls
of issues regarding the FCC's damming liability rules.

f. TAM’srequest for clarification regarding the exclusive gpplication of Section1(d) to change orders
involving intrastate service should be granted.

0. Except for the modifications and clarifications made in today’ s order, dl relief requested in the

petitions, applications, and motions addressed in this order should be denied.

THEREFORE, IT IS ORDERED that:

A. The petitions to rehear, reconsider, clarify, and stay the Commission’s April 23, 1999 order are
granted in part and denied in part.

B. Application of Sections 5 through 8 of the revised anti-damming procedures adopted by the
Commission’s April 23, 1999 order is stayed.

C. Interested parties shdl file with the Commission, by August 11 and 25, 1999, respectively,
comments and reply comments regarding whether the procedures contained in Sections 5 through 8 of
Michigan’s anti-damming procedures should be rejected, revised, or retained as written.

D. Sections 3.1 and 3.2 of Michigan’s anti-damming procedures are stayed, and Section 3is

revised and shdl be applied as described in this order, pending resolution by the U.S. Court of Appeds
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of issues regarding the lidbility provisons of the Federd Communications Commisson’s anti-damming
rules.

E. The Tdecommunications Association of Michigan's request for dlarification regarding the
exclusve gpplication of Section 1(d) of Michigan’s anti-damming procedures to change orders involving
intrastate service is granted.

F. Except for the modifications and clarifications made in today’ s order, dl relief requested in the
petitions, applications, and motions addressed in this order is denied.

G. Therevised procedures for changing telecommunications service providers, atached as Exhibit A

to this order, are gpproved and shdl remain in effect until further order of this Commission.

The Commission reserves jurisdiction and may issue further orders as necessary.

Any party desiring to gpped this order must do so in the appropriate court within 30 days after
issuance and notice of this order, pursuant to MCL 462.26; MSA 22.45.

MICHIGAN PUBLIC SERVICE COMMISSION

/9 John G. Strand

Chairman
(SEAL)
/d David A. Svanda
Commissoner
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/s Robert B. Nelson

Commissioner, concurring

By its action of July 28, 1999.

(/9 Dorothy Wideman
Its Executive Secretary
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Any party desiring to gpped this order must do so in the appropriate court within 30 days after
issuance and notice of this order, pursuant to MCL 462.26; MSA 22.45.

MICHIGAN PUBLIC SERVICE COMMISSION

Chairman

Commissioner

Commissioner, concurring.

By itsaction of July 28, 1999.

Its Executive Secretary
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In the matter, on the Commission’s own motion,

to consider revisions to the procedures designed to
prohibit switching an end user of atdecommunica
tions provider to another provider without the
authorization of the end user.

Case No. U-11900

N N N N N NS

Suggested Minute:

“Adopt and issue order dated July 28, 1999 granting in part and denying in part
various petitions for rehearing, reconsderation, carificaion, and say of the
Commission’s April 23, 1999 order adopting revised anti-damming procedures,
as st forth in the order.”



STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

* k k * %

In the matter, on the Commisson’s own motion,

to consider revisions to the procedures designed to
prohibit switching an end user of atdecommunica
tions provider to another provider without the
authorization of the end user.

Case No. U-11900

N N N N N NS

CONCURRING OPINION OF
COMMISSIONER ROBERT B. NEL SON
(Submitted on July 28, 1999 concerning order issued on same date.)

| concur with my colleagues today in ordering further comment on various sections of the
Commission’s “Procedures for Changing Telecommunications Service Providers.” | agree that adequate
notice was not provided before these sections (5-8) were implemented. However, | do want to
separately address the issue raised by anumber of parties--that these sections should have been adopted
in arulemaking proceeding, pursuant to the Michigan Adminigirative Procedures Act (1969 PA 306).
While | agreethat, in most cases, sandards of generd applicability should be promulgated in rules, the
peculiar circumstances surrounding the issuance of the Commission’s procedures degling with damming
warrant a different course of action.

The procedures adopted by the Commission on September 23, 1998 in Case No. U-11757 and
later revised by the order in this docket on April 23, 1999 predate my tenure on the Commission.
They were occasioned by the passage of Acts 259 and 260 of the Public Acts of 1998, both of which

amend the Michigan Telecommunications Act (“MTA”, Act 179 of 1991). Section 505(2) of Act 260

provides, in part:



“The commission shall issue orders to ensure that an end user of atelecommunications
provider is not switched to another provider without the end user’s ora authorization,
written confirmation, confirmation through an independent third party, or other verification
procedures subject to commission gpprova . .."” (Emphasis added).

In adopting the above section, the Legidature clearly intended the Commission to address the issue of
damming by issuing orders, not rules. Indeed, the 1995 amendments to the MTA do provide the
Commission with rulemaking authority, but they specificaly provide that the Commission’s ability to
promulgate rules to implement the Act expires on July 1, 1996(Section 213.) Moreover, the Act dlowsthe
Commission to adopt other standards of genera applicability through its orders (See Section 202(a).)

Although | was not a member of the Commission when the “interim” procedures were issued in
September, 1998, | have reviewed the record of that proceeding. Asbest | can tell, no party chalenged
the Commission’s ability to issue those procedures by order. Those procedures, like the procedures set
forth in Sections 5-8, condtitute Sandards of generad applicability. Curioudy, certain parties now urging the
Commission to commence a rulemaking proceeding for Sections 5 through 8 are quite content to let the
Commission’s proceduresin Sections 1 through 4 stand. If Sections 5 through 8 are infirm because of the
Commission’s decison to forego rulemaking, Sections 1 through 4 are equaly infirm.

The fact that the Legidature has precluded the use of new Commission rulemaking arising out of the
MTA, the fact that the Legidature has directed the Commission to address the damming issue, and the fact
that this direction has been specificdly framed in terms of the issuance of “orders’
provide sufficient basis for me to join the mgority decison. Even if these facts were not present, | would
be inclined to rgject the arguments of the proponents of rulemaking in this proceeding since adopting the

arguments would lead to a palicy in which the decision to invoke rulemaking is dependent on the substance

of aparticular provision, not on the basis of whether it establishes a standard of generd applicability.*



Accordingly, | concur.

MICHIGAN PUBLIC SERVICE COMMISSION

Commissioner

*Although administrative agencies have been afforded some discretion in implementing policy gods
through ether rulemaking or the issuance of orders, the issuance of orders generdly results from case-by-
case adjudications and does not involve the adoption of identified standards affecting an entire indudtry.
(See Gdlhorn, Ernest and Boyer, Barry, Adminigrative Law and Process (1981).)




