STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

* * k * %

In the matter, on the Commisson’s own motion,
to consider revisions to the procedures designed
to prohibit switching an end user of atelecom-
munications provider to another provider without
the authorization of the end user.

Case No. U-11900

S N N N N N

At the January 10, 2000 mesting of the Michigan Public Service Commisson in Lansing, Michigan.

PRESENT: Hon. John G. Strand, Chairman
Hon. David A. Svanda, Commissioner
Hon. Robert B. Nelson, Commissioner

OPINION AND ORDER

HISTORY OF PROCEEDINGS

On September 28, 1999, the Commission issued an order in this case (the September 28 order)
revisng its anti-damming procedures, extending the deedline for offering loca exchange carrier (LEC)
protection, and publishing for comment proposed language intended to further ensure that each
telecommunications provider' s actions do not encourage damming.! The order went on to establish

October 12 and 26, 1999, respectively, as the deadlines for filing comments and reply comments to the

proposed language.

“9qamming” refersto switching one or more of an end-use customer’ s tdlecommunications
services from one provider to another without that customer’ s permission.



Pursuant to that schedule, comments were received from the Telecommunications Resdllers
Asociation and the Competitive Telecommunications Association (collectively, the TRA); AT& T
Communications of Michigan, Inc. (AT&T); the Telecommunications Association of Michigan (TAM);
GTE Communications Corporation and GTE North Incorporated (GTE); MCI WorldCom Communica
tions, Inc., and MCl WorldCom Network Services, Inc., formerly known as MCl Telecommunications
Corporation (MCI WorldCom); and Ameritech Michigan. Reply comments were also submitted by
AT&T, MClI WorldCom, Ameritech Michigan, and Qwest Communications Corporation (Qwest).

In addition to those comments and reply comments, petitions for rehearing, darification, or stay of
the September 28 order were filed on October 18, 20, and 28, 1999, respectively, by AT&T, MCI

WorldCom, and Qwest. On November 8, 1999, Ameritech Michigan filed a response to those petitions.

BACKGROUND

To better protect Michigan’s citizens from damming, the Legidature passed and the Governor sgned
into law Public Acts 259 and 260 of 1998 (Acts 259 and 260), which amended the Michigan Telecom-
munications Act, 1991 PA 179, as previoudy amended by 1995 PA 216, MCL 484.2101 et seq.; MSA
22.1469(101) et sg., (the Act). Those amendments expresdy prohibited a telecommunications provider
from switching a customer to another service provider without that customer’s authorization. In addition,
the amendments granted the Commisson broad authority to issue orders establishing and enforcing al
procedures deemed necessary to diminate damming.

The Commission therefore issued an order on September 23, 1998 (in Case No. U-11757) in which
it established theinitid set of anti-damming procedures to be followed by dl service providers operating
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in Michigan. The adoption of those procedures was timed to correspond to the effective date of Public

Acts 259 and 260. This occurred despite the recognition by all parties that the Federd Communications
Commission (FCC) would shortly be revisng its own anti-damming procedures and thet at least some of
the changes eventudly adopted by the FCC would have to be reflected in the Commission’s procedures.

On December 17, 1998, the FCC issued an order in CC Docket No. 94-129 broadening the scope
of its anti-damming rules, imposing more stringent verification requirements regarding customers requests
to change service providers, and establishing pendty provisions designed to take the economic incentive
out of damming. In response to the FCC' s order, the Commission initiated an investigation in the present
case and invited interested parties to file proposa's concerning, anong other things, revisonsto the
Commission’sinitial anti-damming procedures that they believed were necessitated by the FCC's new
rules.

Following review of the parties proposas and responses, the Commission issued an order on April
23, 1999 in the present case (Case No. U-11900) adopting revised anti-damming procedures. In
response to various requests for rehearing, reconsderation, and clarification, the Commission issued
follow-up ordersin this case on July 28 and September 28, 1999 that further revised its anti-damming
procedures.

Among other things, the Commisson’'s September 28, 1999 order addressed the potentia
impogition of joint and severd ligbility upon carriersthat elther (1) dect to serve as billing agents for other
service providers or (2) permit switchless resdllers to use their carrier identification codes. 1n accordance
with arguments offered by severd of the parties, the Commission found that “in some Stuations imposing

joint and severd ligbility on acarrier for the improper actions of an unaffiliated service provider may result
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inunfair or unintended consequences.” September 28 order, p. 12. The Commission therefore e ected
not to include as part of its anti-damming procedures proposed language regarding joint and severd
lighility.

Nevertheless, the Commission remained convinced that steps should be taken to ensure thet carriers
do not promote the practice of damming, ether intentionally or unintentiondly, by providing servicesto
other carriers that dam end-use customers. The Commission therefore concluded that the best way to
accomplish this might be to include, as revised Section 6(f) of its revised anti-damming procedures, a
provison gating that:

No telecommunications service provider shall attempt to collect from an end use

customer any charges arising from unauthorized service. In addition, no such provider

shall impose or attempt to collect from an end use customer any fees for switching that

customer to the unauthorized service provider or for subsequently switching the customer

back to its authorized provider.
1d. Because none of the parties had been provided an opportunity to review and comment upon this
proposd, the Commission found that a process should be established for gathering and evauating the
parties statements of position. It therefore gave the parties until October 26, 1999 to file comments and
reply comments regarding the proposed language.

The September 28 order also adopted, as Section 7 of the Commission’ s anti-damming procedures,
arequirement that each submitting or executing carrier must notify the customer of any change in the
customer’ s service provider within ten days after the change takes effect. That section further stated that
the notice shdl (1) indicate the type of the service that was changed, (2) supply the effective date of the

change, (3) identify the company that is on record as previoudy providing that service, and (4) provide

the identity--including the address and the phone number--of the company to whom the customer’s
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sarvice has been switched. Findly, it went on to require the carriers to preserve, for at least two years,

records showing the date upon which each notice was issued.

DISCUSSION

Proposed Section 6(f)

Of dl the parties that submitted comments, only the TRA supports adopting proposed Section 6(f) in
its current form. According to the TRA, including that provison in the Commission’s anti-damming
procedures is the most equitable way to ensure that unscrupul ous telecommunications providers regp no
benefit from damming.

In contrast, AT& T, MCI WorldCom, and Qwest argue that the proposed language should be
regjected initsentirety. According to AT& T, the language suggested in the September 28 order is
ambiguous and overly broad, and--if taken to itslogica end--will produce the same unfair result asthe
“joint and severd liability” language that it was intended to replace. Moreover, MCl WorldCom
contends that it is redundant in light of other anti-damming procedures and will only serve to punish
innocent carriers that happen to provide billing services to afew small (abet unethica) carriers over
which they have no control. These parties therefore contend, among other things, that adopting the
proposed language could create a barrier to entry by encouraging large carriers to cease providing billing
savicesto dl smdl cariers.

Similarly, Ameritech Michigan, GTE, and TAM argue that proposed Section 6(f)--at least in its
current form--could expose carriers to substantia fines for smply mailing abill to an end use customer
who, unbeknownst to the billing carrier, is being served by an unauthorized carrier. Thus, these LECs
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assart that the Commission should take either of two steps to avoid such an unfair result. First, they State
that it could rgect proposed Section 6(f), as recommended above. In the aternative, they continue, the
Commission could revise the proposed language to require a determinable level of knowledge on the part
of the provider who bills the end user for the unauthorized service before liability isimposed. According
to GTE, this could be accomplished by insarting the word “knowingly” in the first line of proposed
Section 6(f). GTE' s comments, p. 3.

The Commission disagrees, in sgnificant part, with the parties arguments in opposition to proposed
Section 6(f). Asnoted in the September 28 order, each telecommunications service provider operating
in Michigan “should take al reasonable steps to ensure thet its actions do not encourage damming.”
September 28 order, p. 12. Likewise, “each provider should be held fully accountable for its own
actions and should not derive any benefit from damming.” 1d. Because deleting Section 6(f) inits
entirety would effectively exempt carriers from these responghilities, the Commission finds that it must
regject the position taken by AT& T, MCI WorldCom, and Qwest. Moreover, because adopting a
“knowingly asssted” standard like that proposed by Ameritech Michigan, GTE, and TAM would
produce asmilar result, the Commission finds that it too must be rgjected.

Nevertheless, the Commission finds that the proposed language set forth in the September 28 order
establishes an unnecessarily gtrict standard. As noted in that order, the intent of Section 6(f) isto make
carierstake “dl reasonable seps’ to avoid encouraging the practice of damming. 1d. Thus, carriers
should be given the opportunity to prove that they did everything reasonable to avoid asssting other
cariersin the provison of unauthorized service. This can best be accomplished by adding the following

sentence to proposed Section 6(f):
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Nevertheless, no pendties shall be imposed on a provider for violating this subsection of
the Commission’s procedures if that provider shows thet it took al reasonable steps to
avoid imposing or attempting to collect charges or fees on behdf of, or arisng from the
actions of, an unauthorized service provider. The provider that violates this subsection
bears the burden of proving that it took al reasonable steps to avoid acting on behalf of
the unauthorized service provider.

The Commission therefore concludes that, with this addition, it should adopt proposed Section 6(f) as

part of its anti-damming procedures.

Rehearing Requests Regarding Section 7

Each of the three requests for rehearing, clarification, or stay that are at issue in this case concerns
the 10-day noatification requirement approved in the September 28 order and set forth in Section 7 of the
Commission’s anti-damming procedures. That section states, in pertinent part:

(& The submitting carrier and the executing carrier, as defined in Sections 2.1(c)(2)
and 2.1(c)(2) of these procedures, respectively, shdl notify the end-use customer of any
change in the customer’ s service provider(s). Any such notice must be provided to the
customer within 10 days of the effective date of the change in the customer’s service
provider(s).

(b) The notification required by Section 7(a) of these procedures shdl only indicate:
(1) thetype or types of telecommunications service that will be pro-
vided by adifferent carrier;
(2) the effective date of the change in the customer’ s service pro-
vider(s);
(3) theidentity of the customer’s prior telecommunications service
provider for each type of service that was changed; and
(4) theidentity, including the address and phone number, of each
telecommunications provider to whom the customer’s service has
now been changed.

See, Exhibit A attached to the September 28 order, pp. 11-12.
MCI WorldCom, Qwest, and AT& T clam that in many instances it could prove difficult, if not

impossible, for carriers to satisfy the requirements of Section 7. For example, both MCI WorldCom and
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Qwest point out that neither facilities-based interexchange carriers (FBIXCs) nor any resdllersthat use
the FBIXCsS systemswill know the identity of an end-use customer’s prior service provider. Asaresult,
they note, those carriers would be unable to provide the information demanded by Section 7(b)(3).2
These two parties go on to argue that FBIXCs frequently lack an established billing relationship with the
end-use customer whose service is being changed. Thus, they continue, those carriers would lack
information essentia to delivery of the notice--namely, the name and address of the customer to whom
the notice must be sent. Expanding on that argument, AT& T asserts that the only way for those carriers
to satisfy Section 7 would be to request highly proprietary information from the submitting carriers, such
as the name and address of each customer that Sgns up for their service. Moreover, Qwest asserts that
even if those problems could be surmounted, it could take several months to establish dl systems
necessary to provide the 10-day notice mandated by Section 7.

For the reasons set forth above, the parties propose awide array of potentia remedies. For
example, AT& T and Ameritech Michigan recommend that the Commission either diminate Section 7 in
its entirety or impose its requirements solely on submitting carriers. In contrast, MCI WorldCom and
Qwest recommend exempting al long-distance carriers (FBIXCs and resdlers dlike) from the require-
ments imposed by Section 7. In the dternative, MCI WorldCom asserts, the Commission should revise
Its anti-damming procedures to indicate that “if a provider does not have certain information, it will not be

held in violation of Section 7 so long asit complies to the extent to which it has gpplicable information.”

?In its reponse to the petitions for rehearing, Ameritech Michigan notes that the same Situation
often exists with regard to LECs and that they, too, may be unable to ascertain and report the identity
of the customer’ s prior service provider.
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MCI WorldCom's petition for clarification or rehearing, p. 4. Findly, Qwest sates that the Commission
should, a aminimum, stay the effect of Section 7 for between five and eight months.

The Commission does not find persuasive the parties clamsthat Section 7 should be deleted in its
entirety. The notification requirement imposed by this section will help avoid Stuations in which an end-
use customer goes weeks or months before discovering that its service has been dammed. Asaresult,
the Commission concludes that it congtitutes a reasonable and necessary adjunct to the truth-in-billing and
bill format requirements that were adopted in the September 28 order, and should be retained.

Likewise, the Commission disagrees with dams to the effect that the 10-day notice requirement
should gpply exclusvely to submitting carriers (as recommended by AT& T and Ameritech Michigan) or
to LECs (as proposed by MCl WorldCom and Qwest). Thisis dueto the fact that in some Stuations--
such as where the customer’ s service is changed from one switchless resdller to another--the LEC or
FBIXC that is operating the underlying system may be unaware of the change and, thus, unable to
provide any part of the notice mandated by Section 7.3 By imposing these requirements on al submitting
and executing carriers, regardless of what type of service they provide, the Commission can better ensure
that end-use customers are quickly apprised of every change in their desgnated service providers. The
Commission therefore finds thet it should rgject al requests to restrict the gpplication of Section 7 to
certain groups of service providers.

The Commission nevertheless concludes thét, at least for the foreseeable future, Section 7 should be

modified to make it at least somewhat easer for dl carriersto satidfy its requirements. Specificdly, the

31t dso bears noting that asignificant flaw exists in the practica application of the proposal to
restrict the scope of Section 7 to submitting carriers. Specificdly, this proposal would only work in the
unlikely event that a company that dammed an end-use customer would be willing to promptly advise
that customer that its service had been dammed.
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Commission finds that three changes should be made that are smilar to, but not quite as extensve as,
MCI WorldCom’s dternative proposa. Firgt, a sentence should be added to the end of Section 7(a)
indicating that the 10-day notification requirement gpplies only to executing carriers when the name and
address of the end-use customer is either known to, or readily discernible by, the executing carrier.*
Second, the following language should be inserted as Section 7(c):
(c) To the extent that any of the information described in Section 7(b) is neither
known to, nor readily discernible by, the submitting or executing carrier, that portion of
the carrier’ s notice may be left blank.
Third, the subsequent subparts of Section 7 should be re-lettered to reflect the addition of thislanguage.
The bagis for making these changes is the fact that, following the implementation of the Commisson’s
anti-damming procedures, the number of damming complaints received by the Commisson Staff has
declined noticegbly. With the addition of Section 6(f), as discussed earlier in this order, the Commission
fully expects the number of these complaints to decline further. It isfor this reason that the Commission
finds that it should grant, in part, MCI WorldCom's petition for rehearing and ease the requirements
imposed by Section 7. However, the Commission reserves the right to revigt thisissue should it deter-
mine that the recent reduction in the number of damming complaintsis only a temporary phenomenon.
Findly, the Commission concludes that Qwest’s request to stay the effect of Section 7 for between
five and eight months should be rgected. The 10-day notification requirement was first adopted

agpproximately eight months ago, as part of the Commission’s April 23 order in Case No. U-11900.

Although application of that requirement was temporarily stayed by the July 28, 1999 order in this case,

“This exemption is not being extended to submitting carriers for the reason that those carriers
can dways discern the customer’ s name and address by requesting this information directly from the
customer in the course of its marketing contact.
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its force and effect resumed with the issuance of the September 28 order and continuesto thisday. Asa
result, carriers have dready had approximately six months during which Section 7 was in full effect to
begin complying with the 10-day notice requirement. This, the Commission finds, congtitutes adequate

time for those carriers to implement or revise al systems necessary to begin providing the requisite notice.

The Commission FINDS that:

a. Jurigdiction is pursuant to 1991 PA 179, as amended, MCL 484.2101 et seq;;
MSA 22.1469(101) et seq.; 1969 PA 306, as amended, MCL 24.201 et seq.; MSA 3.560(101)
et s2q.; and the Commission’s Rules of Practice and Procedure, as amended, 1992 AACS,
R 460.17101 et seq.

b. Proposed Section 6(f) of the Commission’s anti-damming procedures, as set forth in the
September 28 order and modified by this order, should be approved.

c. MCI WorldCom's petition for clarification or rehearing should be granted in part and denied in
part, and al other petitions should be denied.

d. Section 7 of the Commisson’s anti-damming procedures should be modified as indicated in this
order.

e. Except for the modifications agpproved by this order, dl relief requested in the comments, reply

comments, and petitions addressed in this order should be denied.

THEREFORE, IT IS ORDERED that:
A. Proposed Section 6(f) of the Commission’s anti-damming procedures, as st forth in the

September 28, 1999 order in Case No. U-11900 and modified by this order, is approved.

Page 11
U-11900



B. The petition for clarification or rehearing filed on October 20, 1999 by MCI WorldCom
Communications, Inc., and MCI WorldCom Network Services, Inc., formerly known as MCl
Telecommunications Corporation, is granted in part and denied in part, and dl other petitions for
rehearing, clarification, or stay of the Commission’s September 28, 1999 order in Case No. U-11900
are denied.

C. Section 7 of the Commisson’s anti-damming procedures is modified as indicated in this order.

D. Except for the modifications gpproved by this order, dl relief requested in the comments, reply
comments, and petitions addressed in this order is denied.

E. Therevised procedures for changing telecommunications service providers, attached as Exhibit A

to this order, are gpproved and shdl remain in effect until further order of this Commission.

The Commission reserves jurisdiction and may issue further orders as necessary.
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Any party desiring to gpped this order must do so in the appropriate court within 30 days after
Issuance and notice of this order, pursuant to MCL 462.26; MSA 22.45.

MICHIGAN PUBLIC SERVICE COMMISSION

/s John G. Strand
Chairman

(SEAL)

/d David A. Svanda
Commissioner

/s Robert B. Nelson
Commissioner

By its action of January 10, 2000.

/9 Dorothy Wideman
Its Executive Secretary
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Any party desiring to gpped this order must do so in the appropriate court within 30 days after
Issuance and notice of this order, pursuant to MCL 462.26; MSA 22.45.

MICHIGAN PUBLIC SERVICE COMMISSION

Chairman

Commissioner

Commissioner

By its action of January 10, 2000.

Its Executive Secretary
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In the matter, on the Commission’s own motion,
to consider revisions to the procedures designed
to prohibit switching an end user of atelecom-
munications provider to another provider without
the authorization of the end user.

Case No. U-11900
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Suggested Minute:

“Adopt and issue order dated January 10, 2000 approving revisons to the
Commission’s anti-damming procedures, granting in part and denying in part
the petition for clarification or rehearing filed October 20, 1999, and rejecting
al other requestsfor relief, as set forth in the order.”



