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The Association of Businesses Advocating Tariff Equity ( ABATE) petitioned the Public Service Commission for an
experimenta “retail wheding” program, under which a customer or end-user would contract for electricity with
a supplier other than the utility that owns the power lines in the geographic area in which the customer is
located. Because local utilities are interconnected, forming a nationwide grid, intermediate utilities are said to
“whed” dectricity across their sysems. The other supplier, or third-party provider would use the local utility’s
system to transmit the electricity to the end-user. The local utility would be compensated for the use of its
system.

A referee concluded that the psc was not preempted by federal law from authorizing retail wheeling and that
retail wheeling did not unconstitutionally impair contractual obligations. The referee further determined that,
while a third-party provider need not obtain a municipa franchise under Const 1963, art 7, § 29, it must acquire
a certificate of public convenience and necessity from the psc under MCL 460.50 1 et seq.; MSA 22.14 1 et seq.
The referee recommended that the PSC al | ow retail wheeling only if the end-user’s local utility agreed to provide
the service. After examining the statutory framework, the referee concluded that the psc cannot compe a utility
to provide retail wheeling services, but may establish tariffs setting the price, terms, and conditions of a
voluntarily provided service, and proposed that the psc negotiate and authorize voluntary retail wheeling
programs.

The psc rejected the referee’s proposed decison, concluding that it may implement a retail whedling program
under the eectric transmission act, 1909 PA 106, the public service commission act, 193 9 PA 3, and the railroad
commission act, 1909 PA 300. It rejected an assertion that federal law preempts states from implementing retall
wheeling, but held that third-party providers must obtain a franchise from the municipdlity in which an end-user
is located, as well as a certificate of public convenience and necessity to supply the eectricity. It then remanded
the case to the referee to determine rates and charges for retail delivery services. After remand, the psc
established the rates and charges for retail delivery services. The Court of Appeas, McraeL J. KeLLy, P.J., and
RelLLy and JANSEN, JJ., affirmed, determining that the psc has statutory authority to implement an experimental
retail wheeling program, and that the PSC order did not infringe the utilities right to control their management

activities. 227 Mich App 442 (1998) (Docket Nos. 187387, 187388, 189396, 189397, 189480, 189481,
189503, 189504).

The plaintiffs appeal, limited to whether the psc exceeded its authority in ordering the electric utilities to
transmit electricity produced and sold by other suppliers to customers in their service areas.



In an opinion by Justice CORRIGAN, joined by Chief Justice WEAVER, and Justices TAyLor and Y OuNG, the
Supreme Court held:

The psc lacks statutory authority to order a utility to transmit a third-party provider’s electricity through its
system to a customer. Thus, it lacked the statutory authority to implement the experimental retail wheeling
program.

1. The Public Service Commission has no common-law powers. It possesses only that authority granted by
the Legidature. Inthiscase, the psc relies on the el ectric transmission act, the public service commission act,
the raillroad commission act, and 1929 PA 69. It initialy characterizes its retail whedling program as ratemaking,
thus falling within its authority under § 7 of the electric transmission act and § 22 of the railroad commission
act. The challenged portion of the order, however, does not involve ratemaking. While the psc can encourage
a specific management decision through the exercise of its ratemaking power, it may not directly order the utility
to make the decison. Absent specific statutory authority, the decison whether to provide the service rests with
the utility’ s management.

2. The psc also asserts that § 6 of the public service commission act grants it broad authority over all matters
pertaining to public utilities, including the power to order retail wheeling. However, the broad language of §
6 serves as an outline of the PSC’s jurisdiction, not a grant of specific powers. Because § 6 furnishes no grant
of specific powers, it provides no support for the PSC’s order in this case. Likewise, the electric transmission
act does not grant the psc the authority to order retail wheeling, nor does the railroad commission act or 1929
PA 69.

Reversed.

Justice BRICKLEY, joined by Justices CAVANAGH and KeLLy, dissenting, stated that the question in this case
is determined by § 6 of the electric transmission act, which gives the Public Service Commission the authority
to order retail wheeling. The majority misinterprets the statutory language relevant to this case and mistakenly
characterizes retail wheeling as infringing the managerial prerogatives of the appellant utilities.

Section 6 of the electric transmission act does not have a “plain meaning.” While it can conceivably bear the
meaning imposed on it by the majority, the PSC’s interpretation is more in accord with the meaning of the
relevant statutory language and with the context of the statute itself. The first clause of section 6 gives the psc
the power, in its discretion, to order electric current for distribution to be delivered. This clause plainly
contemplates the PSC’s power to order that electric current be delivered, and strongly implies that production
and delivery of electric current are two separate activities .. The mgority errs in ignoring this grant of authority
and preventing the PSC’s exercise of it. The second clause authorizes the psc to order that service be rendered
by any electric utility in any case in which it will be reasonable for such service to be ordered. The mgjority
reasons that the first two clauses of § 6 do not confer the power to order a utility to transmit electricity for
another provider. The statute does not support the majority’ s conclusion. Because the text of the clauses fully
supports the PSC’s order in this case, the judgment of the Court of Appeals and the order of the psc should be
upheld.

Given that the language of the relevant statute is ambiguous, that there is no clear indication of the
Legidature' s intent, and that the psc exercises some of the Legislature’ s policy-making authority in this area,
the Supreme Court should avoid striking down the policy decison inherent in the PSC’s permissible interpretation
of the electric transmission act, and adopt a rule that it should defer to an agency’s permissible, policy-based
interpretation of the statutes it administers.

The psc may infringe a utilities management powers if such infringement is contemplated in the PSC’s enabling



legislation. Thus, the order at issue is not invalid as an infringement on the management prerogatives of the
appellant  utilities.
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BEFORE THE ENTI RE BENCH.
CORRI GAN, J.

W granted |leave in these cases to determ ne whether
def endant M chigan Public Service Conm ssion (psC) exceeded
Its statutory authority in ordering the Detroit Edison Conpany
and Consuners Power Conpany to engage in "retail wheeling."
W hold that the PSC | acks the authority to order retail
wheel i ng. Therefore, we reverse the Court of Appeals and
vacate the PSC order inplenenting the experinental retail
wheel i ng program i

. Factual Background and Procedural Posture

In 1992, the Association of Businesses Advocating Tariff
Equity (ABATE) petitioned the PSC for an experinental retail
wheel ing program involving industrial custoners. Under retail
wheel i ng, the customer, or "end-user," contracts for
electricity with a supplier other than the utility that owns

the power lines in the geographic area in which the custoner



I's | ocated. The other supplier, or "third-party provider/
uses the local utility's systemto transmt the electricity to
the end-user. The local utility is compensated for the use of
Its system

Retail wheeling effectively "unbundles" a local utility's
production and distribution services. Traditionally, a |ocal
utility provided a "bundled" product; it generated the
electricity and transmtted it to end-users connected to its
system of power lines. The industry has, however, undergone
changes in recent years. Local utilities have interconnected
with one another to forma nationw de grid. Thus, a utility
can transmt electricity to an end-user who is not directly
connected to its system Wien a third-party provider supplies
electricity to these end-users, the internediate utilities are
said to "wheel" electricity across their systens. A retai
wheeling program requires local utilities to provide these
transm ssi on services.

Acting on ABATE's petition, a referee presided over a
contested case hearing and issued a proposal for decision.
The referee concluded that the PSC was not preenpted by
federal law from authorizing retéI] wheel ing and that retai
wheeling did not wunconstitutionally inpair contractua
obl i gations. The referee further determned that, while a
third-party provider need not obtain a nunicipal franchise
under Const 1963, art 7, § 29, it nust acquire a certificate

of public conveni ence and necessity fromthe PSC under MCL

460.501 et seq.; MSA 22.141 et seq.



The referee recommended that the PSC allow retail
wheeling only if the end-user's local utility agreed to
provide the service. After examning the statutory franework,
the referee concluded that the PSC cannot conpel a utility to
provide retail wheeling services, but may establish tariffs
setting the price, terms, and conditions of a voluntarily
provided service. The referee proposed that the PSC negotiate
and authorize voluntary retail wheeling prograns for Consuners
Power and Detroit Edison.

The psc rejected the referee's proposed decision,
concluding that it may inplenent a retail wheeling program
under the electric transmssion act, 1909 PA 106 (Act 106),"
the public service conm ssion act, 1939 PA 3 (Act 3),%? and the

rail road conm ssion act, 1909 PA 300 (Act 300).° It reasoned

that the program would not intrude on a utility's authority to
manage its production and procurenent operations. The PSC
also rejected the utilities' assertion that federal |aw
preenpts states frominplenenting retail wheeling. [t held,

however, that third-party providers nust obtain a franchise
fromthe municipality in which an-end-user is located, as well

as a certificate of public convenience and necessity to supply
the electricity. The PSC then remanded the case to the

referee to determne rates and charges for retail delivery

! MSA 460. 551 et seq.; MSA 22.151 et seq.

1~

MCL 460.1 et seq.; MSA 22.13(1) et seq.
3 MCL 462.2 et seq.; MSA 22.21 et seq.
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servi ces.

The PSC established the rates and charges for retai
delivery services in its decision after remand. After the PSC
nodified its order on rehearing, Detroit Edison, Consuners
Power, and ABATE appeal ed. The Attorney GCeneral cross
appeal ed.

The Court of Appeals affirnmed the PSC order in al
respects.’ |t deternmined that the PSC has statutory authority
to inplement an experinental retail wheeling program

reasoning as foll ows:

~ Wiile the PSC has only those powers conferred
on it by the Legislature, [Union Carbide' Corp v

Public Service Comm 431 Mich 135, 146; 428 Nw2d
322 (1988)], the interpretation given to statutes
by the agency charged with applying them is
entitled to great deference. In re Quality of
Service Standards for Regul ated Tel econmuni cati on
Services, 204 Mich App 607, 612; 516 nw2d 142

(1994). The PSC did not cite specific sections of

Act 106, Act 3, or Act 300 when concludi ng that

those statutes authorize it to inplement an
experinmental retail wheeling program however, an
exam nation of various provisions of those statutes
denonstrates that they support the psc's decision.

Section 2 of Act 106, MCL 460.552; MSA 22.152,

gives the PSC "control and supervision of the
bu5|nes% of transmtting and supplying electricity
co.o Supplying electricity nust be deened to
I nclude the act of delivering electricity to a
cust omer . Section 6 of Act 106, MCL 460.556; MSA
22.156, allows the PSC to order service to be
rendered in any case in which such an order is
reasonabl e. Section 6 of Act 3, MCL 460.6; MSA
22.13(6), authorizes the PSC to regul ate services
and conditions of service. Wile this section does
not contain a grant of specific powers, it
construes the extent of the psc's jurisdiction and
grants the PSC broad authority. Attorney General v

Public Service Comm 122 Mich App 777, 786-787; 333

t 227 Mich App 442; 575 Nw2d 808 (1998).
6



Nw2d 131 (1983%. ~ Under Act 300, the PSC possesses
the same authority over wutilities as did the
Rai | road Conmission over railroads. Union Carbide,

supra at 156. Section 22 of Act 300, MCL 462.22;
MSA 22.41, authorizes the PSC to investigate and

order adequate service to be rendered. [227 Mich

App 451-452.]

The Court further determned that the PSC order does not
infringe the utilities' right to control their nanagenent
activities. The Court reasoned that utilities are not
required to construct new facilities, conpelled to engage in
a specific managenent practice, or required to enter into any
particular contract. Thus, the Court concluded, the PSC order
is lawful and reasonabl e because it does not dictate the
substance of nanagenent deci sions. The Court of Appeals
rejected the parties' other challenges to the PSC order.

This Court granted plaintiffs Consuners Power Conpany,
Detroit Edison Conpany, and the Attorney General their
respective applications for leave to appeal, Ilimted to
whet her the PSC exceeded its authority in ordering the
electric utilities to transmt electricity produced and sold
by other suppliers to custoners in the service area of the
utility.® .
I'l.  Discussion
The Public Service Comm ssion has no comon-| aw powers.

It possesses only that authority granted by the Legislature.

Uni on Carbi de, supra at 146. Moreover, this Court strictly

construes the statutes which confer power on the PSC. As this

5 459 Mich 878 (1998).



Court explained in Union Carbide, supra at 151, quoting Mason
Co Cvic Research Council v Mason Co, 343 Mich 313, 326-327;

72 Nw2d 292 (1955):
"The power and authority to be exercised by
boards or comm ssions nust be conferred by clear

and unm st akabl e | anguage, since a doubtful power

does not exist."

In construing the statutes enpowering the PSC, this Court
does not weigh the econom c and public policy factors that
underlie the action taken by the PSC Retai|l wheeling
i mplicates many policy concerns, fromthe nost basic questions
whet her a consuner should be able to choose an electricity
supplier and what nmarket structure wll ensure adequate power
supply to consideration of arguable secondary effects on the
envi ronnment and sharehol ders. See, generally, Vander Veen,

Mchigan is now entering a new electrical energy field:
Conpetition, 78 Mich B J 164 (1999). The Legislature, not

this Court, is the body that must consider these questions and
weigh the economic and social costs and benefits of

restructuring. As this Court observed in Huron Portland
Cement Co v Public Service Comm, 351 Mich 255, 262; 88 Nw2d

492 (1958):

Those are matters of |egislative concern. W
have had presented to us ... an issue of |aw, the
statutory authority of the commssion in the |ight
of the facts before us to order the service, and
upon that, and that only, do we propose to pass.

In this case, the PSC relies on the electric transm ssion



act,® MBA 460.551 et seq.; MSA 22.151 et seq., the public
service comm ssion act, MCL 460.1 et seq.; MSA 22.13(1) et
seq., the railroad conm ssion act,' MCL 462.2 et seq.; MSA
22.21 et seq., and 1929 PA 69, MCL 460.501 et seq.; MSA 22.141
et seq. We examne those statutes to ascertain whether the
PSC has the authority to order retail wheeling. Uni on
Carbi de, supra at 146. The PsC's determ nation regarding the

scope of its authority is one of law, which we review de

novo.® McAuley vV General Mtors Corp, 457 Mich 513, 518; 578

¢ The electric transm ssion act, 1909 PA 106 asanended
by 1921 PA 274, granted the Mchigan public wutilities
conm ssion authority to regulate electric utilities. The
Legi sl ature abolished the public utilities commssion in 1939
and transferred its powers to the PSC MCL 460. 4; MSA
22.13(4).

" The PSC, as the successor to the public utilities
comm ssion, has the "same neasure of authority with reference
to such utilities as is granted and conferred with respect to
railroads and railroad conpanies under the various provisions
of the statutes creating the Mchigan railroad conm ssion and
defining its powers and duties." ML 460.54; MSA 22.4.

¢ Al rates, fares, charges, classifications and joint
rates fixed by the PSC and all regulations, practices and
services prescribed by the PSC are-deemed prima facie |awf ul
and reasonable. MCL 462.25; MSA 22.44. A party chal |l engi ng
a PSC order bears the burden of proving that it is unlawful or

unreasonable.  MCL 462.26(8); MBA 22.45(8). An order is
unlawful if it is based on an erroneous interpretation of a
statute. Ass’n of Businesses Advocating Tariff Equity v

Public Service Comm 219 Mich App 653, 659; 557 Nw2d 918

(1996). Al though this Court ordinarily accords an agency's
longstanding interpretation of a statute due deference,
Ludi ngton Service Corp v Acting Comm’r of |Ins, 444 Mich 481,
505; 511 nw2d 661, anended 444 Mich 1240 (1994), we grant no
deference to the PSC interpretation in this case because the
plain neaning of the statutes are controlling. Union Carbide,
supra at 151. An agency interpretation cannot overcone the

(continued...)



Nw2d 282 (1998).
A, Ratenmaki ng Power

The PSC initially characterizes its retail wheeling
program as ratemaking, thus falling within its authority under
§ 7 of the electric transm ssion act, MCL 460.557; MSA 22. 157,
and § 22 of the railroad comm ssion act, MCL 462.22: MA
22.41. See al so MCL 460.6a; MSA 22.13(6a). The chal |l enged
portion of the order does not, however, involve ratenaking.
Al though retail wheeling has a ratenmaking conponent, i.e., the
establishnent of the rate a third-party provider nust pay to
transmt power through a local utility's system appellants do
not challenge that aspect of the experinental program
Instead, appellants contend that the PSC cannot order | ocal
utilities to transmt electricity from a third-party
provi der% system through its own systemto an end-user. This
aspect of retail wheeling is sinply not ratenaking.

This Court explained in Union Carbide, supra at 148, that

the psc's authority to regulate a utility's rates and charges
does not include the power to nake managenent decisions. W

quoted Mssouri ex rel Southwestern Bell Tel ephone Co v Public

Service Comm 262 US 276, 289;: 43 S O 544: 67 L Ed 981

¥(...continued)
plain neaning of a statute. Ludington Service, supra at 505.
Even under the dissent's view of the proper deference courts
should give to an agency's construction of the statute that
grants 1t authority, we need not defer to the Ppsc
Interpretation in this case because the |anguage of the

statute is plain. As discussed bel ow, we conclude that the
pl ai n | anguage of the statutes do not grant the PSC authority

to order retail wheeling.

10



(1923), to enphasize our point:
It nust never be forgotten that while the
State may regulate with a view to enforcing
reasonabl e rates and charges, it is not the owner
of the property of public utility conpanies and is

not clothed with the general power of managenent
i nci dent to ownership. [ Uni on Carbide, supra at

148-149.]

In Union Carbide, we concluded that, although the PSC

could preclude a utility from passing along increased charges
i ncurred fromits noneconom c operation of facilities, it
could not order the utility to cease those operations. In
other words, the PSC can encourage a specific nmanagenent
deci sion through the exercise of its ratenmaking power, but it
may not directly order the utility to nake the deci sion.

Simlarly, In Huron Portland Cenent, supra, this Court

consi dered whether the PSC had the authority to order a
utility to render service to an end-user in an area it did not
serve and in which it had no power Ilines. This Court
concluded that, absent specific statutory authority, the
deci sion whether to provide the service rests with the

utility's nmanagenent. Id. at 268.

In this case, the PSC attenpts to conpel utilities to
provide a new service-the transmssion of electricity froma
third-party provider's system to an end-user who isS not
directly connected to that system Retail wheeling would
require that utilities accept power from suppliers chosen not
by managenent, but by an end-user, and necessitate the
negotiati on of new i nterconnection agreenents or nodification

of existing ones. Further, the utility would have to adjust

11



its own production and purchases of power to ensure sufficient
capacity to transmt the third-party provider's electricity.
Absent a statute clearly conferring on the PSC the power to
order such service, the decision to provide the service lies

within the province of the utility's managenent, not the PSC

Uni on Carbide, supra at 151; Huron Portland Cement, supra at

261.
B. The Public Service Conm ssion Act
The PSC next asserts that § 6 of the public service
conm ssion act, ML 460.6; MSA 22.13(s), grants it broad
authority over all matters pertaining to public utilities,
including the power to order retail wheeling. In 1939, the
Legi slature enacted the public service conmi ssion act to
abolish the public utilities conmm ssion and transfer its
powers and duties to the newWy created public service

comm SSi on. Huron Portland Cenent, supra at 264-265. The

provi sion on which the PSC relies provides:

The public service conmission iS vested with
conplete power and jurisdiction to regulate all
public utilities in the state except a nunicipally
owned utility, the owner of a renewabl e resource
power production facility as- provided in section
6d, and except as otherwi se restricted by law. The
public service commssion is vested with the power
and jurisdiction to regulate all rates, fares,
fees, charges, services, rules, conditions of
service, and all other matters pertaining to the
formation, operation, or direction of public
utilities. The public service conmission is
further granted the power and jurisdiction to hear
and pass upon all matters pertaining to, necessary,
or incident to the regulation of public utilities,

including electric Tlight and power conpanies,
whet her private, corporate, or cooperative; water,
telegraph, oil, gas, and pipeline conpanies; notor
carriers,; and all public transportation and

communi cation agencies other than railroads and

12



railroad conpani es.

This Court has consistently held, however, that the broad
| anguage of § 6 serves as an outline of the PsSC's
jurisdiction, not a grant of specific powers.

The broad | anguage [of § 6] furnishes no grant

of specific powers. It is an outline of
jurisdiction in the commssion and does not purport
to be nore. |If, indeed, the general |anguage

quoted had the effect of vesting particular,

specific, powers in the comm ssion, not only would
a constitutional question be presented arising from
an asserted lack of standards ... but there
woul d have been no need whatever for the nmany
statutes enacted (both before and after the
effective date of PA 1939, No 3) vesting specific
powers in the comm ssion. [Huron Portland Cenent,

supra at 263.°]

We adhered to this construction of § 6 in Union Carbide, supra

at 147. Since the PSC has only those powers granted by
statute and § 6 furnishes no grant of specific powers, § 6
provi des no support for the psc's order in this case.
c. The Electric Transm ssion Act
The PSC argues that the electric transm ssion act, ML

460. 551 et seq.; MSA 22.151 et seq., grants it broad authority

to regulate all aspects of retail electric service, 1including

services for supplying and delivering electricity, of which

> »“The | egislature cannot delegate its power to make a
law, but it can make a law to delegate a power to determ ne
sone fact or state of things upon which the | aw nakes, or
intends to nmake, its own action depend."' Livonia v Dep’t of
Soci al Services, 423 Mich 466, 502; 378 nNw2d 402 (1985),
quoting Dep’t of Natural Resources v Seaman, 396 Mich 299,
308; 240 nw2d 206 (1976). The statute must contain sufficient
standards so as not to "leave the people unprotected from

uncontrolled, arbitrary power in the hands of admnistrative
officials." [d. at 308-309.

13



retail wheeling is allegedly one. The electric transm ssion
act was the Legislature's first foray into the field of
electricity generation and transm ssion. Sections 1 and 2 of
the act provide:

When electricity is generated or devel oped b
steam water or other power, wthin 1 county o
this state, and transmtted and delivered to the
consuner in the same or sone 'other county, then the
transm ssion and distribution of the sanme in or on
t he public highways, streets and places, the rate
of charge to be nmade to the consumer for the
electricity so transmtted and distributed and the
rules and conditions of service under which said
electricity shall be transmtted and distributed
shall be subject to regulation as in this act
provi ded. [MCL 460.551; MSA 22.151.]

The Mchigan public utilities conmm ssion,
hereinafter referred to as "the commission" shal
have control and supervision of the business of
transmtting and supplying electricity as nentioned
in the first section of this act and no public
utility supplying electricity shall put into force
any rate or charge for the same w thout first
petitioning said comission for authority to
Initiate or put into force such rate or charge and
securing the affirmative action of the conm ssion
approving said rate or charge. [MIL 460.552; MSA
22.152.]

Contrary to the psc's assertion, §§ 1 and 2 do not grant
it authority to conpel a utility to transmt a third-party
provider's electricity through its systemto an end-user. The
grant of control and supervision égﬁtained in §2is qualified
by the | anguage "as nentioned in the first section of this
act." Thus, the authority granted by § 2 does not extend
beyond the' subject matter enunerated in § 1.

The power to regulate the "transm ssion and distribution'

of electricity under 8§81 is limted to that "in or on the

public highways, streets and places/ It does not enconpass

14



autility's lines that extend over private |ands. Mor eover,

a requirenent that a utility transmt a third-party provider%
electricity does not constitute a "condition of service" under
which the utility transmts and distributes electricity. In
di scussing the distinction between rates and services in

CGeneral Tel ephone Co of Mchigan v Public Service comm, 341

Mich 620, 636; 67 Nw2d 882 (1954), this Court approved the

follow ng | anguage from Elyria Tel ephone Co v public Wilities
Comm of Chio, 158 Chio St 441, 446; 110 NE2d 59 (1953):

"There is, of course, no doubt that a utility
must render adequate service to its patrons, and
the general assenbly recognizing that at tines
service mght be inadequate has provided a neans
whereby a utility nmay be conpelled by the
comm ssion to inprove its services and facilities.
The comm ssion has the power to require adequate
servi ce under sections 614-21 and 614-27, GCenera
Code, but services and rates, although related, are
not wholly dependent on each other. As to rates
the question is whether the conpany is receiving a
just and reasonable return on the value of its
existing property; the question as to adequate
service is ether the conpany is rendering or is
capabl e of rendering reasonable service wth its
existing property or whether by inprovenents,
either in the use of the property it owns or by new
installations, this can be done."

As used in § 1, the term "service" plainly refers to the
utility's supplying its electricity to the end-user, not the
use of its lines to transmt another provider's electricity.

The word "service" has different nmeanings. W construe
wor ds and phrases in statutes according to the common usage of
t he | anguage, but give technical words and phrases their
"pecul iar and appropriate" meaning. MCL 8.3a; MSA 2.212(1).

Bl ack's Law Dictionary (6th ed) defines the term "service" in
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the context of public utilities as "[tlhe furnishing of water,
heat, |ight and power, etc., services by utility." That
definition conports with those provided in lay dictionaries?

O the nunerous definitions included in Random House \Wbster's
Col lege Dictionary, p 1225, the one relevant for our purposes

provi des: "the supplying or supplier of utilities,
commodities, or other facilities that neet a public need, as

water, electricity, comunication, or transportation." The
Anerican Heritage Dictionary (3d ed), p 1649, includes among

its definitions the follow ng: na facility providing the
public wth the wuse of sonething, such as water or

transportation.” Webster's New Collegiate Dictionary (7th
ed) , p 793, simlarly defines the termas "a facility

suppl yi ng sone public demand."
Thus, wunder any definition, the term service" does not

refer to a utility's transmssion of electricity for another

' This Court often consults dictionary definitions to
ascertain the generally accepted neaning of a termthat is not
expressly defined by statute. 0akland Co Bd of Co Rd Comm’rs
v Mchigan Property & Casualty Quaranty Ass’n, 456 Mich 590,

604, 575 Nw2d 751 (1998). Dictionaries, however, often
contain multiple definitions and define a termusing terns
that also have nultiple definitions. Thus, as the dissent
aptly denonstrates, exclusive reliance on dictionary

definitions can blur, rather than clarify, the neaning of a
word. Dictionaries are, however, nerely interpretative aids
used by the court. See note, Looking it up: Dictionaries and
statutory interpretation, 107 Harv L rR1437 (1994). Wrds are
gi ven neaning by context or setting. Tyler v Livonia Public
School s, 459 Mich 382, 391; 590 Nw2d 560 (1999). In this
case, when viewed in context, the plain nmeaning of the term
"service" does not include a utility's transmnission of
electricity for another provider.
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provi der. To construe the phrase "conditions of service" as
enconpassing a requirenent that one utility transmt another
provider's electricity would require an interpretation that
stretches well beyond the plain statutory | anguage. As we

reiterated in Union Carbide, supra at 151, however, the PSC

has only those powers conferred by clear statutory |anguage.
The power conferred by § 1 sinply does not enconpass the PSC's
or der.

We further note that only electricity generated or
devel oped "within 1 county of this state, and transmtted and
delivered to the consuner in the sane or sone other county"
falls within the scope of the electric transmssion act. ML
460. 551; MBA 22.151. Retail wheeling often involves the
transmssion of electricity generated within another state.
To the extent that the experimental program required utilities
to wheel power suppl.ied by an out-of-state provider, the
program woul d clearly fall outside the scope of the electric
transmssion act, even if the act could be construed to grant
the PSC the authority to order retail wheeling.

The PSC al so relies on §§H§;and 7 of the act, which
provide, in pertinent part:

The commssion shall have power in its

di scretion to order el ectric current for

distribution to be delivered at a suitable primary
voltage, to any city, village or township through
which a transmssion line or lines may pass; to
order service to be rendered by any such electric
utility in any case in which it wll be reasonable
for such service to be ordered .... [ MCL
460. 556; MSA 22.156.]

After I nvestigation and heari ng, t he
commssion may by order fix the price of

17



electricity to be charged by the electric utility

within lawful limts. ... The conm ssion nay

establish by order rules and conditions of service

that are just and reasonabl e. [ MCL 460.557(2); MBA

22.157(2) .1

These provisions do not grant the PSC broad authority to
order retail wheeling. The first clause of § 6 grants the PSC
the power to order that "electric current for distribution" be
"delivered at a suitable primary voltage" to a city, village,
or township through which its |ines pass. Thus, under the
plain I anguage of the statute, the PSC has the authority to
set the primary voltage at which a wutility transmts
electricity to an end-user. Section 6 also authorizes the PSC
to order a utility to provide "service" to a city, village, or

townshi p through which its lines pass. Huron Portland Cenent,
supra at 265-266. It does not confer the power to order a

utility to transmt electricity for another provider

Simlarly, the authority to establish "rules and conditions of
service" granted in § 7 must be read in conjunction with § 1.
That authority clearly does not enconpass the psc's order.
Accordingly, we conclude that the electric transm ssion act
does not grant the PSC the authority to order retail

wheel i ng?

' The remaining provisions of the act do not apply. MCL
460.553; MSA 22.153 grants a utility the right to use
hi ghways, streets, alleys, and other public places with the
consent of the local unit of governnent. MCL 460. 554; NBA
22.154 authorizes the PSC to require that utilities submt
information and data regarding the construction of lines in or
t hrough hi ghways, streets, and public places. MCL 460. 555;
MSA 22.155 grants the PSC the power to inspect and exam ne an
el ectrical apparatus installed in any public highway, street,
or place, as well as order inprovements. Under MCL 460. 558;

(continued...)
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D. The Railroad Comm ssion Act

The PSC contends that it may order retail wheeling under
§ 22 of the railroad comm ssion act, MCL 462.22; NSA 22.41,
whi ch enmpowers the PSC to, upon conplaint, investigate and
remedy unreasonabl e or inadequate practices and services. ML
460. 54; MBA 22.4 grants the PSC the r"same neasure of
authority" with reference to utilities as the M chigan
Rai | road Conm ssion once had over railroads under the railroad

comm ssion act. As we noted in Union Carbide, supra at 156,

however, the railroad comm ssion "did not enjoy sweeping
power s ...." W conclude that the psC's commensurate
authority does not include the power to require a utility to
provi de transm ssion services for third-party providers.

By statute, the Legislature required railroads to
transfer and deliver freight, cars, or passengers carried on
another line that are destined to a point on its line or a
connecting line. MCL 462.7(a); MSA 22.26(a). As MCL
462.7(a); MBA 22.26(a) aptly denonstrates, the Legislature has
expressly required that public service providers open their
facilities to other providers when it deens appropriate. The
Legi sl ature recognized a simlar need involving tel ephone

service in 1913, and granted the Railroad Conm ssion the

(...continued)

MBA 22.158, a utility and its officers and ean%yees_are
subject to fines if they violate PSC orders. he fi nal
section of the act, MCL 460.559; MSA 22. 159, governs its
scope, providing that the act does '"not apply to the
transmssion or use of electricity for the purpose of
conveying intelligence by tel egraph, tel ephone or by other
met hods now or hereafter adopted therefor."
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authority to order local providers to interconnect their lines

and perform swi tching service for the transm ssion of nessages

bet ween the |ines. 1913 PA 206, repealed by 1991 PA 179.%

Absent a conparable statutory provision, the PSC cannot

mandate that an electric utility transmt a third-party
provider%electricity to an end-user.
E 1929 PA 69

The PSC further argues that the requirenment under 1929 PA

69, MCL 460.501 et seq.; MSA 22.141 et seq., that a utility

obtain a certificate of public convenience and necessity from
the PSC before it renders service authorizes the PSC to
encourage conpetition in the industry. Al though the PSC has
historically used its power to issue certificates to prevent,
rather than pronote, conpetition, the PSC nay allow nore than
one utility to provide service in an area under the terns of

t he act. Huron Portland Cenent, supra at 267. The psC's

ability to foster conpetition, however, does not include
retail wheeling because it |acks authority to order an
existing utility to share its capital facilities. As this

Court observed in Huron Portland Cenent, quoting Barnes,

Econom cs of Public Uility Regulation, p 229:

"The requirenment of a certificate of
conveni ence and necessity may enable the comm ssion
to prevent the needless multiplication of conpanies
serving the same territory, and at the same tine to
avoid a wasteful duplication of capital facilities,
t hus keeping the investnent at the lowest figure

2 1n 1995, the Legislature "unbundl ed" |ocal telephone
exchange services. MCL 4842351 et seq.; MSA 22.1469 (351) et

seq.
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consonant with satisfactory service. By protecting
the utility from unnecessary conpetition, the risks
inherent in the utility investnents are reduced and
the cost of capital is thereby kept as low as the
conditions of the investnent nmarket permt."
[Huron Portland Cenment, supra at 267-268.]

1929 PA 69 does not grant the PSC the authority to order
retail wheeling.
I1l1.  Concl usi on
W express no view regarding the public ©policy
inmplications of retail wheeling. The econom ¢ wi sdom of the

programis not our concern. See Huron Portland Cenent, supra

at 261. The question before us involves the psC's statutory
authority. W conclude that the PSC | acks statutory authority
to order a utility to transmt a third-party provider 's
electricity through its systemto a custonmer. Thus, the PSC
| acked the statutory authority to inplenent the experinental

retail wheeling program W therefore reverse the judgnent of

the Court of Appeals and vacate the PSC order inplenenting the

program
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BRI CKLEY, J. (dissenting).

The majority msinterprets the statutory |anguage
relevant to this case and mistakenly characterizes retai
wheeling as infringing the nanagerial prerogatives of the
appel lant utilities. For these reasons, | respectfully
di ssent.

I

At issue in this case is the Public Service Comm ssion's
interpretation of the statutes‘~Tn which the Legislature
del egated authority to the PSC to oversee electric utilities
in M chigan. The majority “grant[s] no deference to the PSC
interpretation in this case because the plain neaning of the
statutes are controlling." Slip op at 10, n 8, citing Union

Carbide Corp v Public Service Comm, 431 Mich 135, 151; 428

NW2d 322 (1988).



Wiile | agree with much of what the mgjority holds, |
cannot agree that the relevant section of the electric
transm ssion act has a "plain neaning? This statute can
concei vably bear the meaning inposed on it by the mgjority,
but the PSC’s interpretation is nore in accord wth the
meaning of the relevant statutory |anguage and wth the
context of the statute itself. This case also denonstrates
t hat courts should defer to an agency's reasonabl e
interpretation of the statutes it is designated to enforce.

A

The majority holds that the electric transm ssion act,
MCL 460.551 et seq.; MSA 22.151 et seq., does not give the PSC
the power to order retail wheeling. I would hold that the
nost reasonable interpretation of § 6 of this act gives the
PSC thi s power. MCL 460. 556; MSA 22.156.

Section 6 provides, in relevant part, that

[tlhe commi ssion shall have power in its discretion

to order electric current for distribution to be
delivered at a suitable primary voltage, to any

1 Because § 6 of the electric transm ssion act gives the

PSC the power in question, | wuld not reach the other
statutory interpretations discussed by the mpjority. MCL
460. 556; MSA 22. 156. However, | do agree with the majority

that § 6 of the public service conmmi ssion act, MCL 460.6; NM5A
22.13(6), is only "an outline of the PSC’s jurisdiction, not
a grant of specific powers/ Slip op at 14, citing Huron
Portland Cenment Co v Public Service Comm 351 Mich 255, 263;
88 NW2d 492 (1958). | further agree that §§ 1 and 2 of the
electric transm ssion act, MCL 460.551, 460.552; MSA 22.151,
22.152, are not applicable to the instant case “[t]o the
extent that the experinental program required utilities to
wheel power supplied by an out-of-state provider ....”
Slip op at 19.



city, village or township through which a

transmssion line or lines may pass; to order
service to be rendered by any such electric utility
in any case in which it will be reasonable for such

service to be ordered
The |anguage of this section bears repeating: the PSC has
“power in its discretion to order electric current for
distribution to be del i vered Y | d. (enphasi s
supplied). This first clause of § 6 plainly contenplates the
PSC s power to order that electric current be delivered,? as
well as strongly inplying that the production and delivery of
the electric current are two separate activities. Because the
Legi sl ature del egated discretionary power to the PSC to order
that electric current be delivered over already existing
transmssion lines, the majority errs in ignoring this grant

of authority and preventing the PSC s exercise of it.

2 "Deliver" is relevantly defined as “[t]o bring or
transport to the proper place or recipient; distribute.’ The
American Heritage Dictionary (3d ed), p 494 Anot her
dictionary defines it as "to carry and turn over (letters,
goods, etc.) to the intended recipient or recipients.' Random
House Webster's College Dictionary, p 358.

The statute limts the scope of the PSC s power under
this section to "any city, village or township through which

a transmission line or lines may pass ....” ML 460.556;
MBA 22. 156. Thus our decision in Huron Portland Cenment Co, n
1 supra, is consistent with this statute. In that case, we

overturned, a PSC order that would have conpelled Consuners
Power to build new transm ssion lines. W noted that § 6 did

not give the PSC this power because "Consuners' |ines do not
pass through the «city ... in which Huron seeks the service
to be rendered."” 1d. at 266.

In stark contrast, the order at issue in the instant case
would conpel the appellant wutilities to deliver electric
current over their already existing transm ssion- |ines.
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The majority also errs in its interpretation of the
second clause of § 6. In that clause, the Legislature
authorized the PSC to "order service to be rendered by any
such electric wutility in any case in which it wll be
reasonable for such service to be ordered ....” MCL
460.556; MSA 22.156. The mmjority reasons that the first two
clauses of § 6 do "not confer the power to order a utility to
transmt electricity for another provider." slip op at 20.

The statute does not support the majority's conclusion.

"Service," as the nmmjority notes elsewhere in its
opinion, neans “‘[t]he furnishing of water, heat, light and
power, etc., services by utility."' Slip op at 17, quoting

Black's Law Dictionary (6* ed), p 1368. The majority | ooks
no further into this definition, however, and concludes that
the word "service" necessarily denotes the joint production
and transmssion of electric current. The definition of
"service" is not so constrained, however, as a closer |ook at
the majority's definition reveals.

Wiile "service" nmeans the "furnishing of ... power,"
"furnish" is defined in the same dictionary as “[t]o supply,
provide, or equip, for acconplishment of a particular

purpose." Id. at 675.° “Supply” is defined as "the act of

3 Black's further definition of "furnish' is instructive

by way of analogy: "As used in the liquor laws, 'furnish'
means to provide in any way, and includes giving as well as
sel ling. As used in the Controlled Substances Act, neans

[sic] to provide or supply and connotes a transfer of
(continued...)



furnishing what is wanted,” id. at 1439, and a "supplier" is
“lalny person engaged in the business of naking a consumer
product directly or indirectly available to consuners;
includes all persons in the chain or production and
distribution of a consumer product ....” Id.®

Unlike the majority, | cannot conclude that the word
"service" can only nean the joint act of producing the
commodity in question and delivering it to the consuner.

I ndeed, the common definitions of the relevant terns all ow for

"service" to i ncl ude separat e pr oducti on, Separat e

distribution, or both together.®> In light of these conmon
3(...continued)

possession.” 1d. In neither of these contexts is it

necessary to produce or manufacture the commodity in question
in order to "furnish" it to a third party.

4 Conpare this definition of “"supplier” wth the
majority's quotation of one of the relevant definitions of
“service”: “‘the supplying or supplier of utilities,
comodities, or other facilities that nmeet a public need, as
water, electricity, communication, or transportation.'” Slip
op at 18, quoting Random House Wbster's College Dictionary,
supra, p 1225. A utility is therefore a "supplier"” of
electric service whether it produced the electric current, or
delivered it, or both. e

> The majority quotes the following relevant definitions
of “service”: "the supplying or supplier of utilities,
commodities, or other facilities that neet a public need, as
water, electricity, communication, or transportation.” Random
House Webster's Dictionary, p 1225; “Afacility providing the
public wth the use of sonething, such as water or
transportation.” The Anerican Heritage Dictionary (3d ed),
p 1649. Slip op at 18.

The Random House dictionary goes on to define "supply" as

"1. to furnish or provide (a person, establishnent, etc.) with
what is lacking or requisite: supplying the poor wth
(continued...)



definitions, and the distinction made by the first clause of
§ 6, between the act of producing electric current and the act
of delivering it, there is no reason to read the PSC’'s
di scretionary power to order "service to be rendered" as
nmeani ng solely the power to order the conbined production and
delivery of electricity.

The majority's statutory analysis ignores the first
clause of § 6, and does not take into account the full neaning
of the word "service" in the second clause. Because the text
of these two clauses fully supports the psc’s order in this
case, | would uphold the judgnent of the Court of Appeals and
the order of the PSC

B

This case also presents an inportant question of this
state's jurisprudence: whet her the agency or the courts
shoul d have the authority to determ ne which of severa
perm ssible interpretations should be given to an agency's
jurisdictional statute. Clearly, where the |anguage of the

statute in question is plain, statutory construction is not

>(...continued)
clothing. 2. to furnish or provide (sonething wanting or
requisite): supplied needed water to the region." Random

House Webster's, supra, pp 1295, 1343. The American Heritage
dictionary defines "provide" as “1. To furnish; supply:
provi de food and shelter for a famly. 2. To nake avail abl e;
afford: a roomthat provides anple sunlight through French
W ndows." Anerican Heritage Dictionary, supra, p 1458. None
of these definitions carry the inplication that the supplier
or provider of the commodities in question had to have
produced or manufactured them before providing or supplying
themto the recipients.



perm ssible by any authority, and no real question is
present ed. Ludi ngton Service Corp v Acting Comm’r of Ins, 444
Mich 481, 505; 511 NW2d 661 (1994), anmended 444 Mich 1240
(1994); see Chevron USA, Inc v Natural Resources Defense
Council, Inc, 467 US 837, 843, n 9; 104 S C 2778; 81 L Ed 2d
694 (1984). As discussed in part 1(A), however, that is not
the situation presented by the instant case.

The majority's interpretation of § 6 of the electric
transm ssion act is not persuasive, but | do not believe that
it is inpermssible under the |anguage of the statute. The
intent of the Legislature wth respect to the instant
controversy is not clear from the text of the statutes in
guest i on. In light of this lack of clear legislative intent,
this case presents us with a good opportunity to exam ne how
a court should determne which of two or nore permssible
interpretations of a statute is the proper one.

1

This Court has not always been consistent regarding the
degree of deference courts should give to an agency's
interpretation of the statutes the Legislature del egated that
agency to enforce. The majority today recites that "this
Cour t ordinarily accords an agency's | ongst andi ng
interpretation of a statute due deference ....” Slip op at
10, n 8, <citing Ludington, supra at 505. This rule, in
focusing on the "longstanding" nature of the interpretation in

guestion, serves the inportant purpose of furthering settled



expect ations. Magreta v Anbassador Steel Co, 380 Mich 513,
521-523; 158 Nw2d 473 (1968) (Black, J., concurring); see
Wehneier v WE Wod Co, 377 Mich 176, 191-192; 139 Nw2d 733
(1966) .

This Court has al so noted that

“‘[tlhe construction given to a statute by those

charged with the duty of executing it is always

entitled to the nost respectful consideration and
ought not to be overruled wthout cogent reasons."'

[Magreta, supra at 519, quoting Boyer-Canpbell Co v

Fry, 271 Mich 282, 296; 260 NW 165 (1935), in turn

quoting United States v More, 95 US (5 xto) 760,

763; 24 L Ed 588 (1877).]

This rule has been followed in a nunber of our cases, W thout
reference to the Ilength of time the adnmnistrative
interpretation has been in existence. Adrian School Dist v
MPSERS, 458 Mich 326, 336; 582 Nw2d 767 (1998); Enpire lron
M ning Partnership v Orhanen, 455 Mich 410, 416; 565 nw2d 844
(1997); Breuhan v Pl ynmout h- Cant on Conmm School s, 425 Mich 278,
282-283; 389 NwWw2d 85 (1986); see People ex rel Simmons v
Anderson, 198 Mich 38, 47; 164 NW 481 (1917).

Some of our cases have stated that our Court, “in common
with all nodern courts, give[s admnistrative interpretations]
‘respectful consideration' as one of the factors to be
considered in arriving at the probable legislative intent."

Lorraine Cab v Detroit, 357 Mich 379, 384; 98 Nw2d 607 (1959),

citing Howard Pore, Inc v State Comm’r of Revenue, 322 Mich
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49; 33 NW2d 657 (1948).° This rule was also stated in Boyer-
Canpbel |, supra at 297, and Owsso Bd of Ed v Goodrich, 208
Mich 646, 652; 175 NW 1009 (1920).

In perhaps our nost candid statenent, we noted that
appel late courts "will give the agency's construction such
wei ght as [they] conclude[] is appropriate on full
consideration of the statutory criteria and the record of the
case on review. " West Bloonfield Hosp v Certificate of Need
Bd, 452 Mich 515, 524; 550 NW2d 223 (1996). I am concer ned
that our standard of review of the legal interpretations of
agencies is inconsistent. | believe that predictability in
this area may only be achieved by determning the principles
underlying such review

2

The nmmjority provides the firmest ground for such an
underlving principle when it states that, “[i]n construing the
statutes enpowering the PSC, this Court does not weigh the
econom ¢ and public policy factors that underlie the action
taken by the PSC" Slip op at 8. | agree with this

statenment , and | suggest that we can avoid nmaking a policy

¢ In'one case, we held that “[i]Jt is the responsibility
of the judiciary to interpret legislative intent and this
responsibility cannot be del egated. W agree with the Court
of Appeals that consideration should be afforded to the MESC

interpretation of this section. W cannot abdicate our
ultimnate responsibility.” General Mtors Corp v Erves, 395
Mich 604, 621; 236 NwWw2d 432 (1975). Four justices of this

Court split on this decision, however, wth three justices
abst ai ni ng.

11



decision in this case by recognizing the Legislature’s
del egation of certain policy-making authority to the PSC, and
deferring to that authority."’

The Legislature's ability to delegate authority to an
agency is bounded only by the constitution, and there is no
al l egation of unconstitutional delegation of legislative
authority in this case. Cf. Cty of Livonia v Dep’t of Socia
Services, 423 Mich 466, 501-505; 378 wnw2d 402 (1985).
Therefore, given that the relevant statutory |anguage is
anmbi guous, that there is no <clear indication of the
Legislature's intent, and that the PSC exercises sone of the
Legi sl ature's policy-making authority in this area, this Court
shoul d avoid striking down the policy decision inherent in the
PSC’s permissible interpretation of the electric transm ssion
act .

The United States Suprene Court has held that "the
principle of deference to admnistrative interpretations”

"has been consistently followed by this Court

whenever decision as to the neaning or reach of a

statute has involved reconciling conflicting

policies, and a full understanding of the force of
the statutory policy in the given situation has
depended upon nore than ordinary know edge
respecting the matters subjected to agency
regul ations." [ Chevron, supra at 844, quoting
United States v Shiner, 367 US 374, 382; 81 S C
1554; 6 L Ed 2d 908 (1961) (citations omtted).]

7 Again, | agree that the Court would be acting properly
if the statute at issue were, indeed, unanbiguous. Since the
statute is anbiguous, however , the Court nust rely on

somet hing other than its "plain |anguage" in construing what
the statute neans.

12



The Court further stated that if the agency's choice
represents

"a reasonabl e accomodation of conflicting policies

that were commtted to the agency's care by the

statute, we should not disturb it unless it appears

from the statute or its legislative history that

the accomnmobdation is not one that Congress would

have sanctioned.” [Id. at 845, quoting Shinmner,

supra at 383.]

The United States Supreme Court has also extended this
rule to sanction deference to an agency's interpretation of
its jurisdiction under its enabling legislation, noting that
“"there is no discernible line between an agency's exceeding
its authority and an agency's exceedi ng authorized application
of its authority. To exceed authorized application is to
exceed authority." Mssissippi Power & Light Co v More, 487
US 354, 381; 108 S O 2428; 101 L Ed 2d 322 (1988) (Scalia,
J., concurring and citing cases).

For these reasons, and because of a lack of reliable
gui deposts in determning legislative intent in this case, |
would adopt a rule that this Court defer to an agency's
perm ssible, policy-based interpretation of the statutes that
it admnisters.

I

The majority also holds that the PSC order at issue is
invalid as an infringement on the managenent prerogatives of
the appellant wutilities. Slip op at 12-13. Because the

majority's own analysis concedes that the PSC may infringe

t he appel | ant utilities' managenent power-s if such
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infringenent is contenplated in the PSCS enabling
legislation, | disagree that the psc’s orders at issue run
afoul of this Court's decisions in Huron Portland Cenent Co v
Public Service Comm 351 Mich 255; 88 Nw2d 492 (1958), and
Union Carbide, supra.® Slip op at 12 (“[Albsent specific
statutory authority, the decision whether to provide the
service rests with the utility's managenment").

The majority notes that, in Union Carbide, "we concluded
that, although the PSC could preclude a utility from passing
along increased charges incurred from its noneconomc
operation of facilities, it could not order the utility to
cease those operations.”" Slip op at 11-12; see Union Carbi de,
supra at 149-150. Qur Union Carbide decision hinged on the
fact that there were no specific statutes that gave the PSC
the power to forbid the noneconom c operation of facilities.
Union Carbide, supra at 150-162.

Furthermore, we specifically noted that the PSCS
ratemaki ng power was sufficient to “exciude[] from Consumers'
base rates the increased fuel costs”stemming from noneconom c
operation -.«.Thus, the conmission prevented Consuners
nonecononi c operation ... from adversely affecting both the

utility's base rates as well as the charges passed through to

®  Wiile | disagree with the majority's characterization
of the pPsC’s orders as forcing decisions "within the province
of the utility's managenent,"” slip op at 13, | do not reach
this question. Because the electric utility act permts the
PSC to enforce the orders in question, whether or not they
conpel "managenent” decisions is not relevant.
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rat epayers ....” Id. at 149. For this reason, the PSC’s
rat emaki ng power achieved its stated purpose w thout shutting
down the noneconom c operations, rendering any further use of
t hat power unlawful as beyond its own terns.

Simlarly, in Huron Portland Cenent, we noted that
“[tlhis IS not a case where a utility, already servicing a
city, arbitrarily refuses to take on a new (or expanded)
burden, for Consumers has never supplied electricity to either
the city of Alpena or the Alpena area generally." 1d. at 260.
W went on to examne § 6 of the electric transm ssion act,
and held that its grant of power to the PSC "is not unlimted,
but restricted. [ The PSC] is given statutory power to order
electric current (for distribution) to any comunity 'through
which a transmssion line or lines may pass."' 1d. at 266.°

W hel d agai nst the psc’s exercise of power in that case
because Consuners' power |ines did not pass through the
communities in question. Therefore, "those cases involving an
undertaking of service to an area, particularly where a
statute enpowers the conm ssion to-order reasonabl e extensions
of the mains and service ..., are not controlling on the

i ssue before us." Id. at 261 (citations omtted).

® As discussed in Part I(A) the statutory authority is,
nore precisely, "to order electric current for distribution to
be delivered." MCL 460.556; MSA 22.156 (enphasis supplied).
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For these reasons, | find no guidance in either Portland
Huron Cenent or Union Carbide. The question in this case is
determned by § 6 of the electric transm ssion act.

1]

Because § 6 of the electric transm ssion act gives the

PSC the authority to order retail wheeling, | respectfully

di ssent and woul d affirmthe judgnment of the Court of Appeals.
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