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I.
Purpose.  This instruction establishes policies, procedures, and guidelines to be followed to help ensure consistency among MIOSHA compliance programs in application of the appeals process.

II.
Scope.  This instruction applies to the Construction Safety and Health Division, the General Industry Safety and Health Division and the MIOSHA Appeals Division.

III.
Background.  The Michigan Occupational Safety and Health Act (MIOSH Act), Act 154 of 1974, as amended, establishes due process for appeal of citations that are issued by the Michigan Occupational Safety and Health Administration (MIOSHA).  MIOSHA has developed policies to resolve compliance cases in accordance with the steps described in the MIOSH Act.  The primary goal of MIOSHA is to protect the safety and health of Michigan workers by reducing or eliminating hazards in the workplace.  To achieve this goal, it is MIOSHA policy to settle compliance cases as quickly and efficiently as possible, so that workplace hazards can be corrected at the earliest possible opportunity.  This instruction describes the process MIOSHA follows once a citation is issued, and the employer is interested in pursuing changes to issued citations.  The employee or employee representative also has certain appeal rights described in this instruction.

IV.
Policies and Procedures.  It is the goal of MIOSHA to obtain abatement of hazards at the earliest possible opportunity.  Therefore, efforts are made to educate employers as to the appeal/settlement process and to equitably settle as many cases as possible early in the process through an informal settlement agreement or in the first appeal step of the process.  

A.
INFORMAL SETTLEMENT AGREEMENTS (ISA):  In addition to the appeal rights afforded by the MIOSH Act, MIOSHA has implemented a program for negotiating an ISA with the employer.  This is a program designed to reach abatement of the hazard at the earliest possible opportunity and reduce the need for appeal.  The ISA can result in a penalty reduction of up to 50% provided the issuing division and the employer agree to a number of specified conditions.  These conditions include an agreement by the employer to:

1. Not appeal the citations. 

2. Abate all items within the abatement period.

3. Provide proof of abatement.

4. Pay all agreed upon penalties.

5. Abide by any other mutually agreed upon actions.

An employer interested in pursuing an ISA, can contact the issuing division by phone, FAX, letter, etc., preferably within 5 working days upon receipt of a citation(s), but no later than the 15th working day beyond receipt of the citation(s).  If the employer wishes to accept the conditions stated above and the process can be completed within 15 working days from receipt of the citation, then no appeal need be filed.  The employer will be asked to sign an ISA and send it back to MIOSHA, indicating acceptance of the conditions agreed upon by the employer and the issuing division.  An ISA may be reverted, reinstating the original penalty, if the issuing division determines at a later date that the employer has not met the requirements of the agreement.   This would be done by a letter to the employer informing them of this decision.  The ISA must include language explaining that an ISA may be reverted if the employer does not meet the conditions as stated in the ISA.   

An employer interested in extending abatement dates or discussing any other changes to a citation, must file a first appeal (see section IV. B. below).      

B.
FIRST APPEAL:  Within 15 working days of receipt of a citation, an employer may file a first appeal to the issuing division in writing, seeking modification or dismissal of a citation item and/or any proposed penalty, and/or an extension of time for abatement.  The first appeal can also result in a penalty reduction of up to 50% providing the issuing division and the employer agree to certain conditions (see section IV. C. below).  An employee or employee representative may appeal in writing the reasonableness of the abatement date(s).  The envelope containing an appeal must be postmarked no later than the 15th working day following receipt of the citation.  If a citation is not appealed within 15 working days of receipt, then the citation becomes a Final Order of the Board of Health and Safety Compliance and Appeals (Board).  Final Order citations are not subject to review by the issuing division and must be forwarded to the Bureau of Hearings to determine whether there is good cause for the late appeal.

An appeal must specify the item(s) appealed and that portion of the item (e.g., violation, abatement date, penalty) which is being appealed and include a certification that the appeal has been posted or given to affected employees or their representatives.  If the issuing division meets with the employer to discuss an appeal, the issuing division will notify any employee representative and allow attendance at the meeting.

The issuing division will notify an employer of its decision within 15 working days of the receipt of the employer’s written first appeal by issuing in writing, a Decision in Response to Employer Petition.  The decision response must be posted at the location of the subject citation.

The issuing division should make a reasonable effort to contact the employer to discuss the issues of their appeal unless the written appeal is sufficiently explanatory.   When issues cited or raised by the employer warrant, the employer should be given the opportunity to meet with the issuing division if they so desire. 

C.
SETTLEMENT OF CASES AT THE FIRST APPEAL: 

There are two approaches that can be used for settling a case at the first appeal step.

1.
In the first approach, which is the most commonly used, a settlement agreement (SA) granting up to a 50% reduction in penalty can accompany or follow the decision response. The decision response will typically address the issues as stated in the employers appeal.  The SA would require the employer to agree to certain conditions agreed upon by the issuing division and the employer, by signing and returning the SA to the division. One of the conditions the employer would agree to in order for the agreement and any penalty reductions in a SA to remain valid is to not appeal further.  This gives the division the option of reverting the agreement and reinstating the original penalty if the employer files a second appeal or otherwise does not abide by all the conditions of the agreement.

2.
The second, less frequently used approach, allows a penalty reduction to be included in the Decision in Response to Employer Petition.  This approach may be appropriate when it is apparent that the employer is interested in abating the violations in an expeditious manner,  but has issues they would like to have addressed (e.g., abatement date changes, appropriate changes to citation items), and the employer is interested in settling the case at the earliest possible opportunity.  In this circumstance, the issuing division may address up to a 50% penalty reduction along with other issues as delineated in the employers appeal, in the decision response, settling the case with a decision response only (not accompanied by a SA).  This approach may only be used when:



a)
The issuing division must believe that any other changes made to citations are reasonable and are consistent with MIOSHA policy.

b)
The employer indicates that they do not intend to file a second   appeal. 

      c)
The issuing division must consider all aspects of the case file and the employer’s past history with MIOSHA to exercise appropriate discretion when including a penalty reduction in a decision response, since the decision response is a final document that cannot be reverted at a later date.  Specific issues that must be considered include:
i. The seriousness of the items cited.

ii. The number of violations cited.

iii.
Good faith efforts of the employer to abate items during or subsequent to the inspection.

iv. The employer’s past history of settling cases and abating hazards.

3.         The employer cannot be asked to waive their right to appeal as a condition in a decision response.  

4.
When it is not possible to make a satisfactory determination based on the criteria stated under section IV. C. 2., a SA requiring signature for penalty reduction must accompany the decision response if the issuing division believes that a settlement is warranted.

    
5.
It is expected that granting penalty reductions in a decision response will be limited to only those cases where it is clear that an employer is bargaining in good faith, and is taking positive action to abate the violation(s) to settle the case and pay the agreed upon penalty.  

6. Should a decision response that contains a penalty reduction be appealed to the second step and settlement is possible, the employer and the MIOSHA Appeals Division must settle it with a SA that is signed. 
7. When a penalty reduction is granted in a decision response, the reason(s) for the penalty reduction must be documented in the case file.

D.       SECOND APPEAL:  An employer, employee or employee representative who   is not satisfied with the issuing division’s decision response resulting from a 

            first appeal, can file a second appeal.  The appeal must be in writing and the envelope containing the second appeal must be postmarked within 15 working days of the receipt of the issuing division’s decision response on the first appeal.  If the issuing division’s decision response is not appealed then the citation becomes a Final Order of the Board.  For cases settled in the second appeal step of the process, a SA signed by the employer and MIOSHA is required.

The Appeals Division will routinely be responsible for handling second appeals, and will be responsible for completing second appeal settlement agreements.  Representatives of the Appeals Division will routinely consult with representatives of the compliance divisions prior to finalizing a settlement agreement.

            An employer who files a second appeal will typically not be granted reductions in penalty at the same level available in the first appeal, at the discretion of the Appeals Division.  

            A second appeal is considered to be an appeal to the Board in accordance with Section 41 of Act 154 of 1974, as amended, the Michigan Occupational Safety and Health Act.  The notice of a second appeal shall be handled by MIOSHA in accordance with Rule 1354 of administrative rules Part 13, Inspections and Investigation, Citations and Proposed Penalties.  All second appeals must be forwarded to the Board through the Appeals Division.

E.
FORMAL HEARINGS:  All second appeals received relative to a decision response are considered “formal” and are forwarded to the Board through the Appeals Division for scheduling of a pre-hearing conference.  If no agreement can be reached during the pre-hearing conference, the matter is scheduled for a hearing before an Administrative Law Judge (ALJ).  The decision of the ALJ may be appealed to the Board for review as described in Section 42 of the MIOSH Act.  Objections to any decision by the Board may be appealed to the Circuit Court.  If agreement is reached at any point in the appeals process, a settlement agreement may be prepared.  

F.
PARTIAL SETTLEMENT AGREEMENTS (PSA):  The Agency may enter into a PSA at the first or the second steps of the appeal process.  The PSA will be used only in those cases where benefit to the Agency can be shown.  The purpose of the PSA is to reduce the volume of routine appeals so that the Appeals Division can focus their resources on issues that are deemed to be of greater importance to the agency.  A PSA must be consistent with the following parameters:

1.
Typically, the employer and the issuing division will agree on settlement of all but one item of a multi-item citation.  More than one item may remain contested where there are unusual circumstances to consider, e.g., multiple items related to a single issue.  The Division Director must approve a PSA with more than one item remaining contested.

2.
The issuing division must believe that there is some merit to issues raised by the employer on item(s) that remain contested, or that there is good reason to take the contested item(s) to a higher level of discussion.   For example, the Agency may believe there is benefit to the Agency in having an adjudicated decision on an issue.
3.
Penalty reductions granted under a PSA will typically be less than 50% on settled items.  At the discretion of the Division Manager involved in the case, penalty reductions of up to 50% may be granted on settled items when new information and/or additional review indicate that such reduction in penalty is appropriate.

4.
The employer must provide documentation to the issuing division indicating that settled citation items have been abated or are in the process of being abated, before a PSA can be agreed upon.

V.
Additional Requirements.  MIOSHA may include additional requirements that go beyond minimum compliance with the standards when determined appropriate on a case-by-case basis.  These additional requirements are not routinely required of an employer. However, MIOSHA has discretion to require an employer to go beyond the rules and standards when it is determined necessary to help insure that abatements are maintained and employees are adequately protected (e.g., require a written safety and health program, or additional specialized training).  
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